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The Unauthorized Practice of Law 
By Crayton M. Davis 


The unauthorized practice of law is a subject which seems to have very 
little consideration by the members of the bar as individuals, yet is one which 
materially affects every licensed practitioner. The lawyer, for his own wel- 
fare, as well as that of the profession, should give more thought to this sub- 
ject. Fortunately for the lawyer and the public, this topic is being seriously 
considered and in many places effectively handled by committees of bar as- 
sociations. In a majority of the states of the Union, and in some more than 
in others, the bar associations are actively at work attempting to purge the 
profession of the unlicensed practitioner. The American Bar Association Com- 
mittee on Unauthorized Practice of Law is active in assisting and endeavor- 
ing to coordinate the efforts of the state and local bar associations, yet it ap- 
pears that some states are little interested in this subject. The states which 
lead in activity in curbing the unauthorized practice of law appear to be Massa- 
chusetts, Ohio, Missouri, Washington, New York, Illinois and California. 
Even the Bar Association of Hawaii has proposed a rule of court, soon to be 
presented to the Supreme Court of Hawaii for adoption, which is aimed at 
the unauthorized practice of law in that jurisdiction. Kansas has had some 
litigation on this subject. The unauthorized practice of law should not be 
confused with the unethical practice of law, although some acts are compre- 
hended by both. Many acts which constitute the unauthorized practice of law 
are done in ignorance by the person or corporation doing the act. Much of 
the work of the Bar Association in eliminating the unauthorized practice is 
done by “educational methods”. In many instances the unauthorized acts are 
brought to the attention of the person or corporation doing the act, by a Bar 
Committee, and after a discussion of the matter with the offender, that per- 
son or corporation subsists from the acts in the future. By far a greater por- 
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tion of the unauthorized practice of law is done by collection agencies, credit 
associations, trust companies, title corporations, notaries public, automobile 
associations, real estate dealers, bankers, insurance adjusters, bonding com. 
panies, certified public accountants, tax consultants, and others of like nature. 
Many of these laymen, however, take advantage of positions which they oc. 
cupy to trespass upon the legal profession. For instance, in some foreign 
countries, the term “notary” connotes much that “lawyer” does in the United 
States. The New Bedford, Massachusetts, Bar Association found that some 
notaries public were taking advantage of this fact to mislead the foreign-born 
population of that city with reference to their qualifications to practice law, 
and were doing a flourishing legal business, particularly in title work and 
probate matters. Several bills of complaint in equity were filed against no- 
taries charging them with practicing law without a license, and permanent 
injunctions were issued against them. Other notaries were warned to confine 
themselves to the proper scope of a notary’s activities, and further complaints 
were not recorded. 


Many organizations spring up for the purpose of reaping the benefits of 
doing a lawyer’s work, without having or being able to secure a license to 
practice law. In New York County, New York, Tenants Research Bureau, 
Incorporated, was a corporation organized for the purpose of handling in 
large quantities and at “wholesale prices” dispossess proceedings; and upon 
an action by the Bar Association, a decree was entered in the Supreme Court 


of New York County on June 14, 1936, perpetually restraining and enjoining 
this organization, and certain individuals connected with it, from appearing 
in court as attorney, or offering to give legal advice or furnishing attorneys 
or counsel; from preparing petitions and other papers in connection with re- 
moval of tenants; and from making contracts to undertake dispossess pro- 
ceedings. The Efficient Collection Company was engaged in the collection 
business and as part of its services brought suit in its own name on notes and 
chattel mortgages given to another corporation in part payment for second- 
hand cars. The Supreme Court of New York on May 29, 1936, perpetually 
enjoined this organization from taking assignment of claims and demands, 
consisting of notes and chattel mortgages, for the purpose of bringing action 
and proceedings thereon or furnishing legal services, advice or counsel. On 
July 7, 1936, an order was entered in the Supreme Court of New York Coun- 
ty perpetually enjoining the Private School’s Protective Bureau, Incorporated, 
from “soliciting or taking assignments of claims and demands for the pur- 
pose of bringing actions and proceedings thereon; furnishing legal services, 
advice and counsel in violation of law; engaging in the practice of the law or 
from doing any act which is practicing law.” The Private School’s Protective 
Bureau, Incorporated, is a collection agency which sought to collect claims 
against parents of children attending private schools by taking assignments 
of these claims and bringing suit in its own name. These and other instances 
disclose that advantage of the public is being taken by laymen and lay organi- 
zations. This encroachment upon the legal professions by the laity is resulting 
in a detriment to both the public and the profession. 
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In a recent editorial appearing in the Salt Lake City Tribune, it is said: 


“In matters of law the public is entirely dependent upon the bar 
itself for protection. The people have no means of determining the quali- 
fications or abilities of practitioners, other than that implied in the grant- 
ing of licenses by the state. To that end, Utah has set up a system de- 
signed to prohibit unqualified advisers from giving legal advice or pre- 
paring legal documents for consultants. 

“The law on this subject has been defined in some instances. Hence, 
the injunction recently issued in the Fifth Judicial District, prohibiting 
an unlicensed attorney from practicing in the state, is to be regarded as 
a signal victory for the Bar Association. No less is the injunction the 
potential protection for the public against incompetent advice or service. 

“It of course does not always follow that the unlicensed practitioner 
is incompetent. It nevertheless is apparent that a license issued by the 
state carries a certain amount of security, which would be denied if 
practitioners were not required to qualify before the state authorities. 
The public, generally, should applaud the determination of the Bar As- 
sociation to place a high value upon the right to practice law in Utah. 
It is one of the first steps in protecting the people against unscrupulous 
attorneys. If the Bar can compel respect for the license, it ultimately may 
rid itself of unscrupulous practice. Not all incompetent legal advice 
comes from unlicensed attorneys. The license, however, is the means to 
the end. It can rid the Bar of incompetent and unscrupulous attorneys 
who have been admitted just as handily as it can shut out unlicensed 
operators.” 


Chief Justice Kephart of the Supreme Court of Pennsylvania is quoted 
as saying: 


“What safeguard is there thrown about the citizen who employs a 
layman to deal with rights and obligations created by law, to give ad- 
vice concerning these rights and duties, and engage in the defense and 
prosecution of them? The graveyard of mistake and client’s loss is filled 
through unwise advice, ambiguous contracts and wills, and a host of il- 
legal and unlawful acts done and given by men whose training and legal 
equipment is totally inadequate. The lawyer has a broad obligation to 
his client, and is responsible in many instances for mistakes. That is 
part of the price he pays for being a lawyer. What is the responsibility 
of the layman to his client? 

“No matter how far a client may desire a lawyer to go, he is always 
subject to a greater obligation—the obligation to the court of which he 
is a part. The lawyer is always under the overseeing eye of the judges 
and to their continual supervision of his conduct in practice. But a lay- 
man who attempts to do the work of a lawyer or to perform what has 
hitherto been regarded as the exclusive duty of an attorney, is shorn of 
the rules which have guided the practice of law in a gentlemanly and 
honest manner. In their hands we witness a degrading spectacle where 
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exists distorted methods of commercialism, with concomitant solicits. 
tion, advertising, cut-throat competition and other deleterious practices, 
which quickly result in the corruption of the administration of the law, 
No relation of trust and confidence can grow up between the party seck. 


ing advice as to his rights and the party who gives advice under these 
circumstances.” 


Surely none of us for one instant would countenance one not licensed to 
practice medicine performing a serious operation, and the medical profession 
vigorously, through its membership and otherwise, prosecute all such infrac- 
tions. In legal matters, are not the public and also the profession entitled to 
like protection against incompetent advice and action? This can be secured 
if the bar in each locality will assume its share of responsibility to remedy 
conditions. 

Semler v. Oregon State Board of Dental Examiners, 294 U.S. 608, 79 
L. ed. 1086, presented a question of the validity of the statute of the State of 
Oregon, enacted in 1933, relating to the conduct of dentists. In the opinion, 
Chief Justice Hughes used language which is adaptable to the discussion here. 
(Page 1090.) The Chief Justice said: 


“The community is concerned with the maintenance of professional 
standards which will insure not only competency in individual practi- 
tioners, but protection against those who would prey upon a public pe- 
culiarly susceptible to imposition through alluring promises of physical 
relief. And the community is concerned in providing safeguards not 
only against deception, but against practices which would tend to de- 
moralize the profession by forcing its members into an unseemingly 
rivalry which would enlarge the opportunities of the least scrupulous. 
What is generally called the ‘ethics’ of the profession is but the concensus 
of expert opinion as to the necessity of such standards.” 


In State ex rel. v. Perkins, 138 Kan. 899, 907, the court said: 


“This court can perform no greater general service to the litigant 
and other citizens of the state than to see to it that attorneys who prac- 
tice law in this state are trustworthy and have the requisite, general and 


legal learning to enable them to be of real service to the courts and to 
their clients.” 


Mr. Stanley B. Houck, Chairman of the American Bar Association Com- 
mittee on Unauthorized Practice of the Law, summarized the central theme 
of the session on unauthorized practice, held at the regional meeting of the 
American Bar Association in Kansas City on October 10, 1936, in the follow- 
ing language: 

“Where reposes the leadership, and the responsibility, in the Judi- 
cial Department of our Government to see that justice is suitably ad- 
ministered and that every agency entrusted with the doing of justice is 
functioning solely to that end? 

“Is the responsibility for action only upon the bar association? And 
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is the instrumentality only litigation, instituted and conducted often- 
times under highly unfavorable circumstances, and by those whose dis- 
interestedness is impeached and whose motives are attacked and ques- 
tioned? Clearly not! The interest involved is the public interest. The 
duty and the responsibility to supervise and to insure the appropriate 
operation of the judicial system and each of its agencies is the public 
duty to be exercised by public officers—our judges acting as courts, and 
our attorney generals acting as the attorney for that great body, the gen- 
eral public. 

“True, all attorneys have no less a duty to perform, and their activi- 
ties have no brake upon them, and they would be recreant to their oath 
of office if they failed to contribute to their fullest ability. But they should 
be the willing workers, not the responsible leaders, in the movement.” 


UNAUTHORIZED Practice or Law 


The problem is not that of determining the right and power to prohibit 
the unauthorized practice of law, but is that of determining what is the un- 
authorized practice of law. On this question there is a wide divergence of 
opinion, and in some states certain acts have been held to be the practice of 
law, while in other states the very same acts have held not to be the practice 
of law. Some states have enacted legislation which defines the practice of 
law, others have not; and in many instances the practice of law is defined by 
the courts. In Depew vs. Wichita Association of Credit Men, 142 Kan. 403, 
411, the court said: 


“We shall therefore direct our special attention to the arguments for 
and against the conclusions of law, acknowledging in the first place 
that we have no definition of the practice of law given us by any legis- 
lative enactment, and further recognizing that the definition given by 
legislative enactment in the few states where it has been done are very 
different, and, also recognizing that it is quite difficult to harmonize 
views of text writers on the subject, and that some of the court opinions 
go further than others where there is no statutory definition.” 


While there may be conflict between different jurisdictions as to what 
particular acts constitute the practice of law, the general principles governing 
this subject are practically the same in all jurisdictions. It might be well at 
this time to quote some of the definitions given. 

In re: Duncan (1909) 83 S.C. 186, 65 S.E. 210, 24 L.R.A. (N.S.) 750: 


“According to the generally understood definition of the practice 
of law in this country, it embraces the preparation of pleadings and other 
papers incident to actions and special proceedings and the management 
of such actions and proceedings on behalf of clients before judges and 
courts, and in addition conveyancing, the preparation of legal instru- 
ments of all kinds, and in general all advice to clients in all actions taken 
for them in matters connected with the law. An attorney at law is one 
who engages in any of these branches of the practice of law.” 
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Barr v. Cardell (1915), 173 Ia. 18, 155 N.W. 312: 


“If what he does exacts knowledge of the law and is of a kind usual 
for attorneys engaging in the active practice of their profession, and he 
follows some one or more lines of employment such as this, he is a prac. 
ticing attorney at law, within the meaning of the statute.” 


People ex rel., The Illinois State Bar Association v. Peoples Stock Yard 
Bank (1931), 344 Ill. 462, 176 N.E. gor, a much-cited case: 


“As above indicated, the practice of law involves not only appear- 
ance in court in connection with litigation, but also services rendered 
out of court. In litigated matters, it involves not only the actual repre- 
sentation of the client in court but also services rendered in advising a 
client as to his cause of action or defense. 

“The practice of law also includes the giving of advice or rendering 
services requiring the use of legal skill or knowledge. The commissioner 
in his report has submitted a definition for ‘practicing law’ as follows: 

“*Practicing as an attorney or councellor at law, according to the 
laws and custom of our court, is the giving of advice or rendition of any 
sort of service by any person, firm or corporation when the giving of 
such advice or rendition of such service requires the use of any degree of 
legal knowledge or skill. * * * 

“While we do not adopt finally the definition suggested by the com- 
missioner, we think it will serve in general as a basis in a given case for 


determining whether one charged with unauthorized practice of law 
has been guilty of contempt of this court and whether and to what ex- 
tent he should be punished.” 


Boykin v. Hopkins (1932), 174 Ga. 511, 162 S.E. 796: 


“The practice of law is not limited to the conduct of cases in 
court. * * * Any advise given to clients or actions taken for them, in 
matters connected with the law, is practicing law.” 


Re: Eastern Idaho Loan and Trust Company, et al., 49 Idaho, 288 Pac. 
157, 73 A.L.R. 1932 (1930) was a proceeding instituted by the Bar Commis- 
sioners of the State of Idaho for the purpose of securing an order requiring 
the trust company and its president, W. L. Shattuck, to show cause why they 
and each of them should not be punished for contempt of court, in that they 
were practicing law and holding themselves out as qualified to practice law, 
without either of them having been admitted to practice by the Supreme 
Court of the State of Idaho, the particular charges being with reference to 
the preparation of wills and declarations of trust, and the solicitation of such 
business by advertising that they were competent and able to advise persons 
in reference to disposition of their property by will or trust; that they also 
published a pamphlet entitled: “How To Conserve Your Estate” in which 
pamphlet there appeared: “We make a business of advising in all such mat- 
ters and are specialists in drawing trust agreements, declarations of trusts and 
wills. We make no charge for consultation. Come and see us if interested.” 
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Idaho had enacted a statute, and amendments thereto, which provided that 
if any person shall practice law or hold himself out as qualified to practice 
law without having been admitted to practice therein by the Supreme Court, 
he shall be guilty of contempt. The defendants contended that the statute 
prohibits only activities in courts of record and that they were not engaged 
in the practice of law as the term had been understood by law making body; 
that their specially advertised activities do and did not constitute practice of 
law; and that they do and did what a host of reputable insurance men, real- 
tors and bankers have been doing for years. The Supreme Court said: 


“Such work as the mere clerical filling out of skeleton blanks or 
drawing instruments of generally recognized and stereotyped form ef- 
fectuating the conveyance or incumbrance of property, such as a simple 
deed or mortgage not involving the determination of the legal effect of 
special facts and conditions, is generally regarded as the legitimate right 
of any layman. It involves nothing more or less than the clerical opera- 
tions of the now almost obsolete scrivener. But, where an instrument is 
to be shaped from a mass of facts and conditions, the legal effect of which 
must be carefully determined by a mind trained in the existing laws in 
order to insure a specific result and guard against others, more than the 
knowledge of the layman is required; and a charge for such service 
brings it definitely within the term ‘practice of the law’.” * * * 

“*A corporation can neither practice law nor hire lawyers to carry 
on the business of practicing law for it. . . Though all of the directors 
and officers of the corporation be duly licensed members of the legal 
profession, the practice of law by the corporation would be illegal never- 
theless.’ People v. Cal. Protective Corp., 76 Cal. App. 354, 244 p. 1089, 
1091. 

“*The right to practice law attaches to the individual and dies with 
him. It cannot be made the subject of business to be sheltered under the 
cloak of a corporation having marketable shares descendible under the 
laws of inheritance.’ State ex rel. Lundin v. Merchants’ Protective Corpo- 


ration, 105 Wash. 12, 177 P. 694, 696.” 


In entering the final order the Supreme Court had this to say: 


“It appears that the defendant W. L. Shattuck and the officers of 
the corporation involved are men of good reputation and character in 
their city and the surrounding country, and are regarded as law-abiding 
citizens. While, under the statute, defendants are guilty of contempt, and 
therefore subject to pains and penalties, it is the object of the courts to 
check up as well as punish. 

“We are satisfied that there has been on the part of the defendants 
no consciously willful or flagrant disregard of, or desire to flout, the 
legislative restrictions as to the authorized practice of law, and will for 
the nonce content ourselves with admonishing them to desist forthwith 
from any further activity in the respects hereinabove indicated.” 
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As has been previously stated, by far the greater number of instances of 
the unauthorized practice of law are those involving corporations or associa. 
tions. It has been held that a code provision to the effect that private corpora- 
tions may be formed for any purpose for which individuals may lawfully as. 
sociate themselves has no application to the practice of law by corporations, 
since individuals may not, either singly or in association, engage in the prac. 
tice of law without a special license. People v. Merchants Protective Corp, 
189 Cal. 531, 209 Pac. 363; Re: Cooperative Law Company, 198 N.Y. 479, 32 
L.R.A. (N.S.) 55, 139 A.S.R. 839, 92 N.E. 15. The last-cited case, a leading 
one, has enunciated the reason which precludes the corporation from practic- 
ing law as follows: 


“The practice of law is not a business open to all, but a personal 
right, limited to a few persons of good moral character, with special 
qualifications ascertained and certified after a long course of study, both 
general and professional, and a thorough examination by a state board 
appointed for the purpose. The right to practice law is in the nature of 
a franchise from the state, conferred only for merit. It cannot be assigned 
or inherited, but must be earned by hard study and good conduct. It is 
attested by a certificate of the Supreme Court, and is protected by regis- 
tration. No one can practice law unless he has taken an oath of office 
and has become an officer of the court, subject to its discipline, liable to 
punishment for contempt in violating his duties as such, and to suspen- 
sion or removal. It is not a lawful business except for members of the 
bar who have complied with all the conditions required by statute and 
the rules of the courts. As these conditions cannot be performed by a 
corporation, it follows that the practice of law is not a lawful business 
for a corporation to engage in . . . The relation of attorney and client 
is that of master and servant in a limited and dignified sense, and it in- 
volves the highest trust and confidence. It cannot be delegated without 
consent, and it cannot exist between an attorney employed by a corpora- 
tion to practice law for it, and a client of the corporation, for he would 
be subject to the directions of the corporation, and not to the directions 
of the client. There would be neither contract nor privity between him 
and the client, and he would not owe even the duty of counsel to the 
actual litigant. The corporation would control the litigation, the money 
earned would belong to the corporation, and the attorney would be re- 
sponsible to the corporation only. His master would not be the client, 
but the corporation, conducted, it may be, wholly by laymen, organized 
simply to make money, and not to aid in the administration of justice, 
which is the highest function of an attorney and counselor at law. The 
corporation might not have a lawyer among its stockholders, directors, 
or officers. Its members might be without character, learning, or stand- 
ing. There would be no remedy by attachment or disbarment to protect 
the public from imposition or fraud, no stimulus to good conduct from 
the traditions of an ancient and honorable profession, and no guide ex- 
cept the sordid purpose to earn money for stockholders. The bar, which 
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is an institution of the highest usefulness and standing, would be de- 
graded if even its humblest member became subject to the orders of a 
money-making corporation engaged not in conducting litigation for it- 
self, but in the business of conducting litigation for others. The degrada- 
tion of the bar is an injury to the state.” 


It is observed that in practically all of the cases discussing this question, 
the corporation has attempted to conceal its corporate practice by shielding 
itself behind a duly authorized attorney, i.e., that an attorney has been hired 
to do the work. Some general statements show the attitude of the court toward 
such camouflage. 

Since a corporation cannot practice law directly, it cannot do so indirect- 
ly by employing competent lawyers to practice for it, as that would be an 
evasion which the law would not tolerate. Re: Cooperative Law Co., supra. 

Since a corporation cannot itself practice law, it cannot do so by hiring 
an attorney to conduct a general practice for it, and under this view an at- 
torney who accepted employment from a bank at a fixed annual salary, under 
an agreement that he would continue to practice law not alone for the bank, 
but generally for others, all fees to belong to the bank, was guilty of mis- 
conduct. The court stated that, while it was not improper for a corporation 
to employ an attorney at a fixed annual salary to conduct its legal business, 
the employment of an attorney by a bank to practice law for others, for the 
benefit of the bank, amounted to an unlawful practice of the law. Re: Otter- 
ness, 181 Minn. 254, 232 N.W. 318, 73 A.L.R. 1319. 

A corporation which undertakes through its law department to give free 
legal advice and to perform the services of an attorney in collecting claims 
when the services of an attorney are necessary is unlawfully engaged in the 
practice of law. Creditors National Clearing House v. Vannwart, 227 Mass. 
579, 116 N.E. 886. And, a corporation engaged in the business of handling 
collections and accounts under an agreement for a per cent of the collection, 
the corporation employing an attorney when legal proceedings were neces- 
sary, was held to be unlawfully engaged in the practice of law. Midland Credit 
Adjustment Co. v. Donnelley, 219 Ill. App. 271. A corporation organized to 
employ attorneys for its members and clients and to pay for such legal serv- 
ices for and on behalf of its members and clients at a yearly rate, was held to 
be practicing law without authority. People ex rel Los Angeles Bar Associa- 
tion v. California Protective Corporation, 76 Cal. App. 354, 244 Pac. 1089; 
People v. Merchants Protective Corp., 189 Cal. 531, 209 Pac. 363. And, a corpo- 
ration whose object was “the collection of accounts and bills receivable due 
its members and subscribers,” its method of operating being to engage attor- 
neys and then send solicitors about the business community to solicit mem- 
berships at a stated fee, of which a small part was paid to the attorneys, and 
to issue certificates reciting that the member is entitled to legal advice and 
consultation at the office of the attorneys and at the expense of the corpora- 
tion, was engaged in the practice of law without authority. State ex rel. Lun- 
din v. Merchants Protective Corp., 105 Wash. 12, 177 Pac. 694. 

Re: Otternes, 181 Minn. 254, 232 N.W. 318, 73 A.L.R. 1319, was a pro- 
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ceeding on complaint of the State Board of Law Examiners for the discipline 
of George H. Otternes, an attorney at law. The defendant became employed 
as a cashier of a bank at a salary and the right to retain any attorney fees 
earned by him through other parties during the time of his employment. Af. 
ter a few months this arrangement was changed so that his salary was in- 
creased with the understanding that all attorney fees earned by him there- 
after during such employment should, when collected, be turned over to the 
bank as income of the bank and become its property. A contingent fund was 
set up by the bank for expenses in this law practice. For a period of eight years 
the defendant worked under this arrangement and foreclosed mortgages for 
the bank as well as other parties, in which he charged attorney fees, those for 
the bank being credited to the bank on foreclosure and those from other par- 
ties being turned over to the bank as the bank’s income. The defendant also 
conducted probate proceedings and the fees collected were paid over to the 
bank. Other legal services by defendant were handled in the same way so that 
the bank received all income from defendant’s practice of law. In the opinion, 
the court said (1322): 


“Neither a corporation nor a layman not admitted to practice, can 
practice law, or indirectly practice law by hiring a licensed attorney to 
practice law for others for the benefit or profit of such hirer. For this 
bank to employ defendant to conduct law business generally for others, 
for the benefit and profit of the same, amounted to the unlawful prac- 
tice of law by the bank, and was misconduct, both on the part of the 


bank and this defendant, who was a participant therein.” 
As to the disciplinary measures the court had this to say: 


“The defendant has practiced law in this state since 1894. He is a 
man of good reputation as a citizen and attorney. No complaint is made 
of any misconduct toward his clients. He is no longer employed by the 
bank, and the bank has been merged with and taken over by another 
bank. Under the circumstances, a judgment of disbarment or suspension 
is not deemed necessary. The defendant should be and is severely cen- 
sured by this court for participating in the practice of law by a banking 
corporation, as herein set forth. * * * 

“The penalty imposed in this, the first case of this character here, 
is not to be taken as the measure of the penalty that may be imposed 
should future similar cases arise after counsel has had the benefit of 
the views here expressed.” 


A discussion of what constitutes the practice of law is contained in the in- 
teresting case of Ferris v. Snively, 172 Wash. 167, 19 Pac. 2nd, 942, 90 A.L.R. 
278 (1933), growing out of a suit by a law clerk against his employer attor- 
ney for services rendered. Some time in 1902, Ferris became a clerk in Snive- 
ly’s office. As such, he served papers, kept the books, sent out statements, 
collected accounts, took care of the docket, and did other work of a clerical 
nature. Gradually, however, he began to perform duties that were of a legal 
nature, such as examining abstracts, preparing wills, handling matters in 
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justice courts, and looking after uncontested probate matters. In September, 
1918, Snively wrote Ferris a memorandum in which he stated that from that 
ip Ferris would receive an annual income payable weekly, and at the end 
of each year all probate fees paid Snively during that year would be computed 
and Ferris was to receive one-third of the amount in excess of approximately 
what his salary was. In the opinion it is said (go A.L.R. 283): 


“The practice of law is defined in 2 R.CLL., p. 938, Sec. 4, as follows: 
‘According to the generally understood definition of the practice of law 
in this country, it embraces the preparation of pleadings and other papers 
incident to actions and special proceedings, and the management of such 
actions and proceedings on behalf of clients before judges and courts, and, 
in addition, conveyancing, the preparation of legal instruments of all 
kinds, and, in general, all advice to cliets, and all action taken for them 
in matters connected with the law. An attorney at law is one who en- 
gages in any of these branches of the practice of law.’ * * * 


“The annual report of the American Bar Association for 1927 gives 
the definition of the term on page 382 as follows: “The practice of law 
is any service, involving legal knowledge, whether of representation, 
counsel or advocacy, in or out of court, rendered in respect of the rights, 
duties, obligations, liabilities or business relations of the one requesting 
the service.’ * * * 


“Under the authorities, and in reason, we think, it must be held that 
the services rendered by respondent included acts which fell within the 
term ‘practice of law.’ In many instances, according to his own testi- 
mony, he did everything that was to be done in probate proceedings. 
It is true, his work in such matters was limited to uncontested cases. But 
that does not change the character of his services. Many, if not most, 
probate matters are uncontested. Many civil matters before the courts are 
uncontested, but it could not be said with safety that an unlicensed at- 
torney could appear in all such cases up to the point where a contest ap- 
peared. In some instances respondent gave out oral opinions based on 
abstracts of title which he had examined. He prepared wills, leases, mort- 
gages, bills of sale, and contracts upon his own initiative with no super- 
vision from Mr. Snively, but only upon the latter’s general authority 
so to do. Respondent contends that the work was simply that of a law 
clerk such as is frequently performed even by stenographers. We realize 
that law clerks have their place in a law office, and we recognize the 
fact that the nature of their work approaches in a degree that of their 
employers. The line of demarcation as to where their work begins and 
where it ends cannot always be drawn with absolute distinction or ac- 
curacy. Probably as nearly as it can be fixed, and it is sufficient to say 
that it is work of a preparatory nature, such as research, investigation 
of details, the assemblage of data and other necessary information, and 
such other work as will assist the employing attorney in carrying the 
matter to a completed product, either by his personal examination and 
approval thereof or by additional effort on his part. The work must be 
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such, however, as loses its separate identity and becomes either the prod. 
uct, or else merged in the product, of the attorney himself. The services 
performed by the respondent far exceeded this, and in many instances 
invaded the field which only an attorney may occupy. Counsel further 
argues that the services were performed without compensation direct 
from the client. That is a distinction without a difference. His work had 
its own personality and bore the same stamp of skill and ingenuity as 
though rendered by an attorney. The work was done for compensation, 
and the fact that the compensation reached him in an indirect way, or 
that he did not receive all that was charged therefor, is immaterial. To 
approve a system of practice such as is indicated here, though conceived 
and conducted in good faith and with no thought of violating the stat. 
ute, merely paves the way for circumvention of the law.” 


The Supreme Court of Kansas has recently had occasion to determine 
what constitutes the practice of law, and that a credit association doing such 
acts did so unlawfully and without authority. The case of Depew v. Wichita 
Association of Credit Men, 142 Kan. 403 (Oct., 1935), certiorari denied, 8 
L. ed. 564 (the first case on this subject to reach the Supreme Court of the 
United States), was a consolidation of two cases involving the same subject 
matter. The first case was an injunction action commenced in the District 
Court of Sedgwick County by members of the Wichita Bar Association to 
restrain and enjoin the defendants from the illegal practice of law. The other 
case was one in quo warranto filed in the Supreme Court. Two preliminary 
questions were presented by the credit association: first, that the matter of 
defining the term “practicing law” and prescribing the qualifications of those 
entitled to do so was a legislative function and not judicial and that the legis- 
lature had at no time attempted to define the term “practicing law”; and sec- 
ond, that to deny the credit association the right and privilege to carry on and 
transact its business as it was shown by the evidence to be doing, would be 
to deny them the rights and privileges guaranteed by the fifth and fourteenth 
amendments to the United States Constitution and in violation of the provi- 
sions of the Kansas Constitution. Both questions were declared untenable by 
the Supreme Court. The Court then passes on to the main question of what 
is “practicing law”, and what acts of the association come within the term 
“practicing law”. 

In defining what is the practice of law, the court quotes from the case 
of State ex rel. v. Perkins, 138 Kan. 899, 28 Pac. (2nd) 765, as follows: 


“This brings us to the question of what is practicing law. The gen- 
eral meaning of the term is of common knowledge, although the boun- 
daries of its definition may be indefinite as to some transactions. We shall 
not bother with boundary-line distinctions here, for this is not a boun- 
dary-line case. A general definition of the term frequently quoted with 
approval is given in Eley v. Miller, 7 Ind. App. 529, 34 N.E. 836, as 
follows: 

“*As the term is generally understood, the practice of the law is the 
doing or performing of services in a court of justice, in any matter pend- 
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ing therein, throughout its various states, and in conformity to the 
adopted rules of procedure. But in a larger sense it includes legal advice 
and counsel and the preparation of legal instruments and contracts by 
which legal rights are secured, although such matter may or may not be 
pending in a court. (P. 535.)’ 

“In The People v. Peoples Stock Yards Bank, 344 Ill. 462, it was said: 

“In litigated matters it involves not only the actual representation 
of the client in court, but also services rendered in advising a client as 
to his cause of action or defense. The practice of law also includes the giv- 
ing of advice or rendering services requiring the use of legal skill or 
knowledge . . .’ (P. 907.) 

“After citing many authorities bearing on the subject, it is further 
said in this opinion on page 908 that— 

“One who confers with clients, advises them as to their legal rights, 
and then takes the business to an attorney and arranges with him to look 
after it in court is engaged in the practice of law.’” 


Took FPR 4A8k8 eo ea 2 


In the Wichita Credit Association case it is further pointed out (page 412): 


“The defendants argue at great length the merits and benefit to the 
community of the defendant association of credit men. We have no in- 
clination to question those assertions in the least, but they will not justify 
the association in going farther than those meritorious and commendable 
activities by encroaching upon the professional work and privileges of 
others. They cite numerous instances of similar organizations doing the 
same line of business the defendants are charged with doing, and co- 
operation being given them in such work by thousands of attorneys in 
the United States—being on their commercial lists. But neither of these 
grounds would justify the association in the case at bar going beyond 
its legal authority into the work of another profession.” * * * 

“Defendants charge the legal profession with attempting by these 
actions to maintain a monopoly and prevent competition. That may be 
good retaliatory argument, but it cannot affect a licensed privilege while 
it legally exists.” 


a a a a ae ae oe 


By its decision, the Supreme Court affirmed the action of the trial court 
in restraining and permanently enjoining the defendant from performing the 
acts set out in Findings and Conclusions Nos. 3, 4 and 6 of the trial court 
which are as follows: 


“III. 


“Facts. In handling collections during 1932 and a portion of 1933 
this department, under the direction of Elmer Garrison, Jr., son of the 
defendant in this action, prepared a mimeographed bill of particulars 
and filed approximately 25 actions for various parties in justice of the 
peace courts in this state. In each case the mimeographed copy was filled 
in with the names of the parties, the court, necessary dates and amounts, 
signed by the plaintiff, by Elmer Garrison, Jr., as agent for the plaintiff. 
These were filed with justices and if trial was unnecessary an attorney 
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was not employed. If not settled, an attorney was employed in the cases, 

“Likewise, under the direction of Elmer Garrison, Jr., an employee 
of the association, there was prepared what were called intervening pet. 
tions, being mimeographed instruments which were filed in cases in the 
district court of Sedgwick County, Kansas, by the said Garrison, he hay. 
ing filled in the title of the case and the necessary information consti. 
tuting an intervening petition similar to plaintiff's exhibit 4 in this ac. 
tion, with a statement of account attached. Exhibit 4 was filed on the 
23d day of March, 1934. 

“Conclusions. Preparation and filing of such bills of particulars and 
intervening petitions constitutes practice of law.” 


“IV. 

“Facts. Up until the change of the Commercial Law League rules at 
the beginning of 1934, it was the custom of the association in handling 
accounts to collect an attorney fee of $7.50 from the forwarder of the 
claim in addition to the usual per cent collection fee. The association 
turned such accounts over to attorneys at the various points of collec. 
tion, usually to the same attorney in Wichita, and at other points to such 
an attorney as was selected from the lists, and doing so retained $2.50 of 
each $7.50 of attorney or suit money fees. The gross on such attorney or 
suit money fees amounted to about $2,000 per year, of which the associ- 
ation kept one third. About January 1, 1934, in conformance with the 


Commercial Law League rules, the association stopped keeping the $2.50. 

“Conclusions. Such a practice was improper and not in accord with 
good ethics, and the furnishing of such business to an attorney and col- 
lection and retention of a portion of the fee or the percentage allowed 
for collection, constituted the practice of law.” 


“VI. 


“Facts. One department of the work of the association that has been 
of considerable importance has been the making of agreements or as- 
signments for the benefit of creditors, and the use of what is known as 
a trust mortgage, whereby M. E. Garrison as trustee liquidates business, 
makes settlements with creditors, instead of the usual bankruptcy pro- 
cedure in the federal court or receivership in state courts. Under such 
agreements as plaintiffs’ exhibit No. 40 the business is not brought into 
court for liquidation but is handled outside by Garrison as trustee. 

“An owner of a business in financial difficulties is seen by a repre- 
sentative of the association or he calls upon the association or is sent in 
by a creditor or someone else interested. It is the custom of M. E. Gar- 
rison to advise with him, explain to him the difference between such an 
arrangement and bankruptcy proceedings and inform the business man 
what he considers to be the advantages of the liquidation without bank- 
ruptcy. While Mr. Garrison does not prevent him from seeing his at- 
torney he attempts by statements or representations to show him the 
advantages of the plan being outlined and if the prospect is agreeable 
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has him sign a contract. Plaintiff's exhibit ‘12’ among other things pro- 
vides for the taking of an audit of the business at $25 per day, paying a 
commission for supervising and adjusting the claims of the creditors. 
The contracts used in these cases were prepared some years ago by a 
now distinguished Wichita attorney. Such papers, agreements and so 
forth as are needed for the complete handling of the business in this 
liquidation are furnished by the association, prepared blanks being used. 
The contracts prepared and signed and the resulting work on the part 
of the representatives of the association results in complete liquidation 
of the individual business, for which the association receives compensa- 
tion. The liquidating merchant receives all the necessary advice through 
Mr. Garrison and officers of the association. 


“Conclusions. The liquidation of a business by this method, the con- 
tracts and forms used and the advice given with services which require 
legal skill and knowledge constitutes practice of law.” 


As to finding No. 5 of the trial court, which related to matters concerning 
bankruptcy proceedings, it was held by the trial court that because bank- 
ruptcy proceedings are in the Federal Court the state court had no jurisdic- 
tion over the same, and no conclusion of law was made. The Supreme Court, 
after reviewing a number of cases, was of the opinion that the trial court did 
have jurisdiction in the matter of bankruptcy proceedings in the Federal Court 
and that the trial court should have concluded that such acts, set out in find- 
ing No. 5, constitute the practice of law and should be enjoined. Finding 
No. 5 is as follows: 

“T. 


“Facts. The defendant Garrison, for himself and the association, 
used blanks and sent out solicitations of proofs of claims and powers of 
attorney in bankruptcy proceedings and holding such powers of attor- 
ney voted for and elected himself as trustee in cases pending in the bank- 
ruptcy division of the federal court. As trustee he turned over accounts 
for collection to the collection department of the association and paid 
collection fees for the same. He also voted claims in the bankruptcy court 
o did such other things as a holder of a power of attorney is accustomed 
to do.” 


As to what acts the association could do, the trial court concluded, and 
the Supreme Court affirmed the conclusions, that the acts set out in findings 
2 and 7 did not constitute the practice of law. These findings are as follows: 


“7 


“Facts. The association as one portion of its work conducts a collec- 
tion department for its members and affiliate members, also other items 
which may be turned in. In a general way the collection department is 
conducted similarly to the usual collecting agency, using the Commercial 
Law League of America rates as a basis of charge. Personal collectors 
are sent out and the usual number of duns and so forth.” 
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“VII. 


“Facts. The association, through its representative in the handlin 
of various kinds of business, and in its various departments, uses blank 
notes, drafts, blank mortgages and similar blanks obtainable at any book. 
store, and the filling out of which does not require any particular legal 
knowledge. No specific charge is being made for these items but is q 
part of the general business and incident thereto.” 


After quoting from Eley v. Miller, 7 Ind. App. 529, 34 N.E. 836, and The 
People v. Peoples Stockyard Bank, 344 Ill. 462, as set out above in the Wichita 
Credit Association case, as to what constitutes the practice of law, the court 
in the Perkins case, supra, said (908) : 


“Other definitions may be found in Savings Bank v. Ward, 100 
USS. 195; In re Duncan, 83 S.C. 186, 65 S.E. 210; State Bar of California 
v. Superior Court, 207 Cal. 323, 278 Pac. 432; In re Eastern Idaho Loan 
& Trust Co., supra; Unger v. Landlords Management Corporation, supra. 
One who confers with clients, advises them as to their legal rights, and 
then takes the business to an attorney and arranges with him to look 
after it in court is engaged in the practice of law. See Berk v. State, supra, 
and authorities cited therein. And an attorney at law who conducts such 
an association with one unauthorized to practice law is guilty of know- 
ingly and intentionally aiding and abetting an unlicensed person to prac- 
tice law. (Smallberg.v. The State Bar, 212 Cal. 113, 297 Pac. 916), and 
subject to discipline. (In re Gorsuch, supra.) An unauthorized person 
has no more authority to practice law in a justice court than he has in 
a court of record. (In re Morse, supra; Bryce v. Gillespie, supra.) The 
use of the terms ‘lawyer, ‘attorney at law,’ ‘counselor,’ on letterheads or 
elsewhere by one unauthorized to practice law is not justified.” 


It is interesting to note what the Supreme Court of Kansas has said about 
the nature of the right to practice law. In Re: Casebier, 129 Kan. 853, 855, 
the court said: 


“Counsel also suggests that the right to practice law is a form of 
property which is invaded by our compliance with the statute. We hold 
not. The right to practice law is a privilege conferred upon expressly 
qualified class of persons for the purpose of assisting the state and its 
tribunals to administer justice. It is neither property nor a property right.” 


The statute referred to in the quotation is R.S. 7-110, which relates to the 
disbarment of an attorney upon conviction of a felony or misdemeanor in- 
volving moral turpitude. 

As has been previously suggested, there are legislative enactments in 
some states defining what is the practice of law. A typical one is found in 
Alabama. The statute is set out in the opinion of Berk v. State, 225 Ala. 324, 
142 So. 832, 84 A.L.R. 740 (1932), and defines the practice of law as follows: 


“Whoever (a) in a representative capacity appears as an advocate 
or draws papers, pleadings or documents, or performs any act in con- 
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nection with proceedings pending or prospective before a court or a jus- 
tice of the peace, or a body, board, committee, commission or officer con- 
stituted by law or having authority to take evidence in or settle or deter- 
mine controversies in the exercise of the judicial power of the-state or 
subdivision thereof; or, (b) for a consideration, reward or pecuniary 
benefit, present or anticipated, direct or indirect, advises or counsels an- 
other as to secular law, or draws or procures or assists in the drawing of 

a paper, document or instrument affecting or relating to secular rights; 
or, (c) for a consideration, reward or pecuniary benefit, present or an- 
ticipated, direct or indirect, does any act in a representative capacity in 
behalf of another tending to obtain or secure for such other the preven- 
tion or the redress of a wrong or the enforcement or establishment of 
a right; or (d) as a vocation, enforces, secures, settles, adjusts or com- 
promises defaulted, controverted or disputed accounts, claims or de- 
mands between persons with neither of whom he is in privity or in the 
relation of employer and employee in the ordinary sense; is practicing 
law. Nothing in this section shall be construed to prohibit any person, 
firm or corporation from attending to and caring for his or its own busi- 
ness, claims or demands; nor from preparing abstracts of title, certify- 
ing, guaranteeing or insuring titles to property, real or personal, or an 
interest therein, or a lien or encumbrance thereon.’ (Gen. Acts 1931, 
p. 606). 


Under the foregoing statute, it was held that one who conducts a com- 


mercial collection agency, contracting with his patrons to turn claims over 
to his lawyer for legal proceedings, when in his judgment such proceedings 
are necessary, exacting fees from the makers of notes under provisions therein 
for the collection of costs, including a reasonable attorney’s fee, and threaten- 
ing debtors with legal proceeding is engaged in the practice of law, warrant- 
ing a judgment of exclusion and prohibition against the defendant until he 
had been legally qualified to practice law by securing the proper license 
therefor. 

Appended to the last-cited case in 84 A.L.R., page 749 is a copious anno- 
tation concerning making collections as practice of law. 


Once it is determined that any acts complained of do constitute the un- 
authorized practice of law, the remedy is not so difficult. One of several rem- 
edies are available. Injunction is the remedy most commonly used. In this 
state as well as others, it has been definitely determined that injunction is a 
proper remedy. 

The demand for relief by way of injunction against the unlawful prac- 
tice of law is a matter of recent growth, and has been made, as yet, in but a 
few jurisdictions, among which Ohio seems to be the pioneer. The question 
first arose in a number of Ohio lower court cases, in each of which the court 
issued an injunction against the unlicensed practice of law by corporations. 
See Dworken v. Apartment House Owners Association, (1930) 28 Ohio N.P. 
(N.S.), 115 (affirmed in 1931), 38 Ohio App. 265, 176 N.E. 577; Goodman 
v. Western Bank and T. Co., (1931) 28 Ohio N.P. (N.S.) 272; Goodman v. 
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Motorists Alliance, (1931) 29 Ohio N.P. (N.S.) 31; Dworken v. Cleveland 
Auto Club, (1931) 29 Ohio N.P. (N.S.) 607. 

In 19 American Bar Association Journal 652, Ralph T. Catterall, 
says that Dworken v. Apartment House Owners Association, 38 Ohio App, 
265, 176 N.E. 577, will probably become the leading case in support of the 
doctrine that a class suit on behalf of all the members of the bar to enjoin an 
unauthorized person from trespassing on their franchise will be entertained 
by a court of equity. 

In Unger v. Landlord’s Management Corporation (1933), 114 N_J. Equity 
68, 168 Atl. 229, it was held, that the right to practice law is a property right 
existing by virtue of a license and may be protected from unlawful encroach. 
ment, threatening irreparable damage, by injunction. 


In Childs v. Smeltzer (1934) , ——Pa—, 171 Atl. 83, it was recognized 
that an individual layman, not being a licensed attorney, together with her 
employees, could be enjoined from holding herself out as competent to per- 
form legal services and from practicing law. Defendant had prepared deeds, 
mortgages, releases, assignments, wills, deeds of trust, bills of sale, leases, part- 
nership agreements and other like papers. 


Paul v. Stanley, (1932) 168 Wash. 371, 12 Pac. (2nd) 4or, and State y. 
Retail Credit Men’s Association, (1931) 163 Tenn. 450, 43 S.W. (2d) o18, 
members of the bar, in a class suit, were granted injunctions against the un- 
authorized practice of law by laymen. 

In Fitchette v. Taylor, ——Minn.—, 254 N.W. 9g10, 94 A.L.R., 356 
(1934), it was held that injunction is a proper remedy to prevent the un- 
licensed practice of law when asked by attorneys acting for themselves and 
other affected members of their profession; that the character of their special 
right to practice law, as a special privilege or franchise and so a property 
right, is enough to justify relief by injunction. The action was one brought 
by the president and secretary of the County Bar Association against the Min- 
nesota Adjustment Association, whom it was alleged solicited, advertised for, 
and held themselves out as being engaged in the business of adjusting and 
settling claims for personal injuries and collecting for the claimed damages 
therefor, usually for a contingent fee. 

In Depew v. Wichita Retail Credit Association, 141 Kan. 481 (March, 
1935) (not to be confused with the case of the same style found in 142 Kan. 
403), an action was brought in the District Court of Sedgwick County, Kan- 
sas, by eight duly licensed practicing attorneys-at-law in Wichita, on behalf 
of themselves and all other practicing attorneys of that city to enjoin the de- 
fendant from the illegal practice of law. Two questions were presented: (1) Is 
injunction a proper remedy to prevent a corporation from engaging in the 
unlawful practice of law; and (2) are individual attorneys, suing on behalf 
of themselves and all other practicing attorneys of the City of Wichita, proper 
parties plaintiff in an action to enjoin a corporation from engaging in the un- 
lawful practice of law? The plaintiffs alleged that they all are duly licensed 
practicing attorneys at law by virtue of franchises granted to them by the 
Supreme Court of the state; that over a period of years they and each of them 
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have built up a valuable practice and all are members of the Wichita Bar 
Association and comprise a committee appointed by said association to take 
action against the illegal practice of law by persons not licensed practicing 
attorneys; that the alleged acts of the defendant are illegal, contrary to the 
rights of the plaintiffs and all other attorneys, the public, and the courts, and 
tend to bring the legal profession and the administration of justice and law 
in bad repute, and that the plaintiffs have no adequate remedy at law and 
will be irreparably damaged if an injunction is not issued. The defendant 
urged and cited cases in support thereof, that quo warranto was the proper 
remedy, and that injunction will not lie in favor of a private individual when 
the public rights are to be subserved, and that plaintiff had an adequate remedy 
at law by way of quo warranto. The court points out that the earlier exceed- 
ingly strict rule as to the use of injunction as an equitable remedy has had a 
very decided recent modification; that although a few allegations of the 
plaintiffs’ petition might be construed as pleading a private or personal right, 
yet in the main the plaintiffs’ claim is for themselves, other members of the 
profession and the public generally for the protection against illegal practice 
of law. The court states that whether or not the interest of the plaintiffs in 
their professional capacities is in the nature of a property right, under the al- 
legations of their petition and the definitions set out by the Supreme Court 
In Re Casebier, 129 Kan. 853, and In Re Hanson, 134 Kan. 165, they have a 
special privilege and duty as officers of the court to protect the legal profes- 
sion, the courts, and the administration of justice generally. 


The holding of a court is: 


“We conclude that injunction is a proper remedy to restrain a corpo- 
ration from the unlawful practice of law, and that attorneys as officers 
of the court suing on behalf of themselves and other practicing attor- 
neys of their vicinity, are proper parties plaintiff in such an action to en- 
join a corporation from the unlawful practice of law, and further that 
there was no error in the overruling of the demurrer to the petition by 
the trial court.” 


It is probable, that because of the assertion of the defendants in this case, 
that the proper remedy was by quo warranto, the plaintiffs, a few days before 
the commencement of the hearing of the evidence in the District Court, filed 
an action in quo warranto in the Supreme Court, in which the same parties 
were involved. It is this quo warranto case which was consolidated with the 
appeal, from the District Court, in the injunction case and reported in 142 
Kan. 403, which has been previously referred to. 

State ex rel. v. Perkins, 138 Kan. 899, was an action in quo warranto in- 
quiring into the authority of the defendant to practice law in this state. As to 
the nature of the proceeding it is said in the opinion (903): 


“Defendant questions the jurisdiction of this court to hear and deter- 
mine this action. Our constitution (art. 3, sec. 3) gives this court original 
jurisdiction in proceedings in quo warranto, and our statute (R.S. 60- 
1602) authorizes such actions when any person shall usurp, intrude into, 
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or unlawfully hold or exercise any public office or shall claim any fran. 
chise within this state. While an attorney at law is not a public officer 
in the sense that term is ordinarily used, he is nevertheless ‘an officer of 
the court’ (In re Pryor, 18 Kan. 72; Hanson v. Grattan, 84 Kan. 843, 115 
Pac. 646; 6 C.J. 568; 2 R.C.L. 939; Ex parte Garland, 71 U.S. (4 Wall.) 
333), and as such is a part of the judicial system of the state, and he ob- 
tains that position under and by virtue of the constitution and laws of 
the state relating to that office and to the judicial branch of our govern. 
ment. Also, his authority, or permit, or license to act as an attorney at 
law is a privilege ‘in the nature of a franchise from the state conferred 
only for merit’ (Matter of Cooperative Law Co., 198 N.Y. 479, 92 NE. 
15; People v. California Protective Corp., 76 Cal. App. 354, 244 Pac. 
1089), and revocable on his violation of his obligations and duties. This 
court, therefore, has specific constitutional and statutory authority and 
jurisdiction to inquire of defendant by what right he intrudes into the 
position and exercises the affairs of an attorney at law and attempts to 
use the franchise of one admitted to practice law in this state. 


“Then our statute (R.S. 7-102, 7-111) grants to this court authority 
to admit attorneys to the practice of law and to suspend or disbar them 
therefrom. This of necessity gives the court authority to make and en- 
force rules respecting the admission or exclusion of persons to the prac- 
tice of law. This authority would be ineffectual if those not admitted 
as attorneys at law, or authorized to practice law, could nevertheless en- 
gage in that practice. On this point we approve the language of the Su- 
preme Court of Illinois in The People v. Peoples Stock Yards Bank, 344 
Ill. 462, 176 N.E. go1, where it was said: 

“ ‘Having inherent and plenary power and original jurisdiction to 
decide who shall be admitted to practice as attorneys in the state, this 
court also has all the power and jurisdiction necessary to protect and en- 
force its rules and decisions in that respect. Having power to determine 
who shall and who shall not practice law in this state, and to license 
those who may act as attorneys and forbid others who do not measure 
up to the standards or come within the provisions of its rules, it neces- 
sarily follows that this court has the power to enforce its rules and deci- 
sions against offenders, even though they have never been licensed by 
this court. Of what avail is the power to license in the absence of power 
to prevent one not licensed from practicing as an attorney? In the ab- 
sence of power to control or punish unauthorized persons who presume 
to practice as attorneys and officers of this court, the power to control 
admissions to the bar would be nugatory. And so it has been held that 
the court, which alone has authority to license attorneys, has as a neces- 
sary corollary ample implied power to protect this function by punish- 
ing unauthorized persons for usurping the privilege of acting as attor- 
neys. (In re Morse, 98 Vt. 85, 126 Atl. 550, 36 A.L.R. 527.)’ (P. 471.)” * * 


“A proceeding in the nature of quo warranto in this court by the 
state on the relation of the attorney-general is appropriate to inquire 
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into the authority of one who engages in the practice of law in this state. 
The ancient writ was a demand made by the state on some individual to 
show by what right he exercised some franchise or privilege appertaining 
to the state which, according to the laws of the land, he could not legally 
exercise except by virtue of some grant of authority. (22 R.C.L. 656; 51 
C.J. 309; State v. Graham, 13 Kan. 136, 144.) In Redmond v. State, ex 
rel., 152 Miss. 54, 118 So. 360, 367, it was held to be a proper remedy 
where a person was practicing medicine without having obtained a li- 
cense in the manner required by law. See, also, Harris v. State, 215 Ala. 
56, 109 So. 291, construing a statute. But the jurisdiction of this court in 
quo warranto is derived from the constitution rather than from the 
statute. (State v. Brewing Association, 76 Kan. 184, 195, 90 Pac. 777.) 
The remedy is one frequently used to inquire by what authority one 
who attempts to do so engages in the practice of law.” 


In the injunction case of Depew v. The Wichita Retail Credit Associa- 
tion, 141 Kan. 481, the defendant relied upon the Perkins case as authority 
that quo warranto, and not injunction, was the proper remedy, but the Su- 
preme Court answered by quoting the following excerpt from the opinion of 
the Perkins case (906): 


“The form in which the matter is called to the court’s attention is 
not so important. Since the court has jurisdiction of the subject matter, 
any recognized procedure by which a charge or complaint is entertained, 
and the one charged is given proper notice, and in which there is a full 
hearing fairly conducted, would appear to be sufficient.” 


It appears, therefore, correct to say that in Kansas, the unauthorized 
practice of law may be prohibited either by an action in quo warranto insti- 
tuted upon the relation of the Attorney General, or by a class suit in equity, 
instituted by individual attorneys, or bar committees or associations, to en- 
join such unauthorized practice. 

In other states, actions in quo warranto have been successfully prosecuted 
for the purpose of eliminating the unauthorized practice of law by laymen. 
To set out the cases in which the action of quo warranto was used would un- 
duly lengthen this discussion. It is also true that actions in contempt have 
been successfully used for the same purpose. 

Many interesting instances of unauthorized practice could be cited, if 
time permitted, from the holding in Hansen v. Sullivan, 52 Pac. (2nd) 1895, 
where the Supreme Court of Washington held that a bank could not give 
advice as to the type of instrument by which a loan might be secured, to the 
holding of the Supreme Court of Missouri, in State of Missouri, ex rel., v. St. 
Louis Union Trust Company, 74 S.W. (2nd) 357, that a defendant could be 
required “to produce in court such books and records as it has which contain 
any information” relating to its actions which were claimed to be the prac- 
tice of law by the trust company without a license. 

To one who takes the time of reading the many and varied instances of 
the encroachment by laymen upon the work of the legal profession, it is ap- 
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parent that much can and must be done to curb this wide-spread growth of 
the unauthorized practice of law. At a meeting of the American Bar Associa. 
tion Committee on unauthorized practice of law, held at the Parker House in 
Boston, Massachusetts, on August 25, 1936, the Honorable Roy McKittrick, 
Attorney General of Missouri, said: 


“In the last quarter of a century, the unlawful practice of law b 
laymen has grown to such proportions that a state of unrest has devel. 
oped in the minds of the public against lawyers. The practice of law by 
laymen and unethical lawyers is an unnecessary weight upon the pro- 
fession. In fact, the unethical and unlawful practice of law was under. 
mining the ethics in the business of the profession in Missouri to such 
extent that the lawyers recognized that unless drastic action was taken 
to protect the public and the profession, law would cease to be a profes. 
sion and would become nothing more than a commercial enterprise— 
if not a racket.” 


In the Kansas Judicial Council Bulletin for July, 1936, it is said that gen- 
erally speaking, there are four purposes which are hoped to be accomplished 
by the better integration of the bar under rules of court. There it is said that 
one of the purposes is as follows: 


“Fourth, the field of the unlawful practice of the law has received 


much attention in recent years, and is receiving more. If litigants sus 


tain loss from acting upon inaccurate advice of attorneys, they certainly 
sustain a much greater loss from the inaccurate advice of laymen. It has 
been suggested that attorneys advocate limiting or doing away with the 
unlawful practice of the law for the selfish purpose that they desire to 
have a monopoly of the practice of law. This is incorrect. Attorneys fre- 
quently make more money out of complications which arise because 
someone has followed the blundering advice of a layman than they would 
have made if the person had sought the advice of the attorney in the 
first instance. Limiting or doing away with the unauthorized practice 
of law is advocated in the interest of litigants and those seeking legal 
advice where litigation is not required. They will find it to their ad- 
vantage to consult and take the advice of a competent attorney anxious 
to serve his clients as best he can.” 


Every lawyer, from the veteran of the bar to the newly admitted practi- 
tioner, should and must, for the good of his profession and the public, be 
continually interested in and lend his assistance to the curbing of the unau- 
thorized practice of law. 
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Personal Injury Resulting from Shock 
By Oscar A. Matt, Department of Psychology, University of Kansas 


Law is a social science. As such, it is not isolated from the other social sci- 
ences or even from the physical sciences; instead, it is very closely related to 
them. Problems arising in the domain of law have always required for their 
solution the employment of findings made in other sciences. During the past 
twenty-five years, rapid progress has been made in the whole field of science. 
In view of this progress, it has become increasingly necessary that the scope 
of legal thinking be broadened. The thesis offered here is not that the legal 
practitioner should at the same time be an expert in all the other fields, but 
that he should sufficiently acquaint himself with developments therein to be 
able to recognize the need for and employ experts from the other fields when- 
ever his case so requires. 

The problem of mental suffering in all its ramifications from both the 
legal and the psychological standpoints could be treated adequately only after 
a long and intensive study involving special research. So far as this paper is 
concerned, it is necessary to depend on speculation and inquiry into the find- 
ings in specialized studies for the support of the contentions advanced. 

There are, from the legal standpoint, three general categories into which 
all cases of personal injury can be placed: 1. Those in which the injury is 
wanton or willful, which are actionable per se; 2. those in which there is a 
manifest injury to the physical being as an immediate result of the impact; 
3. those in which there is only a psychological impression made as the immedi- 
ate result of the negligence of the adverse party. In this paper we shall be 
concerned only with cases falling in the third class. 

A brief historical survey and report of typical cases falling in this third 
category may serve to simplify and make more definite the factors with which 
we are primarily concerned. Two typical cases have been selected, one Eng- 
lish and the other American, in which there was an injury which did not 
become physically manifest for a period of time after the occurrence of the 
injuring event. In the English case (Victorian Railways v. Coultas, 13 App. 
Cas. 222, 1888) the railroad company’s gate keeper stationed at a crossing sig- 
nalled a husband and his wife to cross the tracks. He assured them there was 
no danger and that there was no train in sight. Just as their carriage was ap- 
proaching the tracks, the train came into view, and, although the carriage 
was not struck, the wife suffered severely from the shock occasioned by the 
near accident. During the same year there was a similar case in a New York 
court (Lehman v. Brooklyn City R.R., 47 Hun. 353, 1888). In this case the 
plaintiff was a young married woman who, while standing in the doorway 
of her home with her little child, saw a run-away horse dashing directly to- 
ward her and became very much frightened. The horse struck a post which 
prevented his reaching the woman. Nevertheless she sustained a severe shock 
as a result of this incident and became very ill, remaining so for some time. 

Both suits were dismissed for the same reason: there were no cases in 
which a precedent had been established, allowing recovery in such instances. 
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At that time there was, no doubt, good reason for refusing to take the 
initiative in opening the way for recovery in subsequent similar cases by estab. 
lishing a new rule of law. Evidence of so personal a nature as that concern. 
ing an individual’s feelings must, by its very nature, be introspective in source, 
At that time relatively little was known about the emotions in the fields of 
either physiology or psychology. No experimentation had been carried out 
and the speculative theories were, as has been shown since, unsound. There 
was too great a danger that such a rule would motivate suits for unfounded 
claims, the justice of which could not adequately be determined. 


At about that time or perhaps a little later, interest was being aroused in 
emotive behavior. It was discovered, as is evidenced by the experimental work 
of Cannon’ and Crile’, that in emotion there are profound physiological 
changes in the body. 

In view of this scientific knowledge, a radical change in the rule of law 
was made in an English case in 1925 (Hambrook v. Stokes Bros., 1 K.B. 141). 
In this case a mother was very severely frightened when she saw a run-away 
motor lorry headed in the direction of a group of school children, among 
whom was her own child. She suffered a nervous shock and eventually died. 
This time the English court allowed recovery, reversing its former decision 
in Victorian v. Coultas. 

The New York decision still stands as not having been reversed save in 
about half of the states. 

The Kansas rule is laid down in a case reported in 126 Kansas 181 (Clemm 
v. Atchison, Topeka and Santa Fe R.R. Co., 1928) in which the plaintiff en- 
gaged the defendant railroad company to transport the body of her husband 
from Hutchinson, Kansas, to Laclede, Missouri, where he was to be buried. 
During the journey at one of the stops the plaintiff inquired in which car 
her husband’s body could be found and it was discovered after a lengthy 
search that the body was not on that train but had been placed by mistake 
on another train. Upon being told that the body was not on the train, the 
plaintiff was shocked and fell to the platform, sustaining physical injuries. 
The court ruled: “Recovery may be had for fright or mental anguish which 
is accompanied by or results in bodily injury.” This, however, does not con- 
clusively put Kansas on the side which would allow recovery for an injury 
sustained after an intervening period between the date when the incident first 
occurs and when the injury becomes manifest. There still exists the question 
of proximate cause; that is, does the injury which becomes physically mani- 
fest after an intervening period of time, come about as a result of the sudden 
fright? To this question there can be no absolute, positive answer. Any in- 
jury to the person, whatever its nature, involves a psychological imbalance of 
the personality.’ Different individuals react to the same situation in as many 
different ways as there are individuals. When a person is subjected to the 
possibility of injury, his whole bodily structure is so conditioned as to preserve 
its balance. Studies in physiological reactions to fear situations have shown 


o 1. Cannon, W. B., ‘‘Bodily Changes in Pain, Hunger, Fear and Rage,’’ New York, D. Appleton & 
ompany, 1915. 
™ Grile, G. W., ‘‘The Origin and Nature of the Emotions,’’ Philadelphia, W. B. Saunders C., 1915. 
8. Wheeler, R. H., ‘‘The Science of Psychology, New York, Thomas Y. Orowell Co., 1929. 
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that the heart beat is faster, the breathing rate is speeded up, the digestive ac- 
tivity is halted, the endocrine glands secrete to a greater extent; altogether, 
the whole organism is put into a defensive state for meeting the approaching 
danger. 

"Whether or not the individual is actually hit, he automatically undergoes 
an expenditure of energy to protect himself. When the situation becomes so 
intense that the various functional devices are required to operate at their 
maximum, there is a possibility of an over-taxation or exhaustion. Instances 
come to mind of individuals with weak hearts who have been emotionally 
shocked and have died instantly. There is little doubt that when the reacting 
organs are stimulated to their maximum, there is a harmful result which may 
very easily effect a prolonged illness or even death. 

Every injury, as has been pointed out, is psychological. Also, whether or 
not there is an actual bruise or lesion of a physical nature, there exists a phy- 
siological alteration which may or may not become organically manifest. It 
must be concluded, then, that injuries differ in degree and not kind. That is, 
there is no psychological effect without its accompanying physical effect and 
no physical effect without its accompanying psychological effect. The two are 
inseparable. 

The above argument is intended to emphasize the importance of careful 
investigation of all the possible factors in cases of personal injury. Such an in- 
vestigation, when thoroughly made, does not only require the services of the 
medical man trained in physiology and anatomy, but also those of the psy- 


chologist and psychiatrist who are acquainted with behaviors peculiar to 
such circumstances. 
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The Nature of the Lessee’s Interest Under an 


Oil and Gas Lease in Kansas 
By J. I. Poors, Jr., University of Kansas Law School, ’37 


An oil and gas lease can hardly be compared to the ordinary farm or 
dwelling house lease. For reasons which inhere in the very nature of the 
petroleum business a lease employed by it creates the relation between the 
land owner and the operator which is best adapted to the practical aspects of 
the enterprise.’ The modern oil and gas lease arose from the fact that on the 
one hand the land owner was unwilling to contribute to the expense of search- 
ing for oil, and on the other the operator found it impractical to buy the land 
outright. With the rise of these “new interests” there came a wealth of un- 
expected problems that have found their way into the courts of this state. In 
all fairness it must be admitted that throughout all states there is very little 
uniformity of the existing rules, but in Kansas the fundamental considera. 
tions are fairly settled.” 

The interest received by the lessee-operator may only be classified after 
a careful examination of the intent of the parties in making such agreement; 
the language of such contract will be given its ordinary and commonly under. 
stood meaning where no reason appears for doing otherwise.’ However, as a 
general consideration, the interests created by oil and gas development agree- 
ments fall into two major classifications: (1) a bare license to explore,‘ and 
(2) the common law classification of a profit a prendre.® The difficulty with 
the decisions involved here apparently comes only from the court’s failure 
to adequately distinguish between the above interests as affecting the rights 
of the lessee.* 

Under an agreement granting the operator only a license, there is created 
in him only a non-possessory right and he has at such time, neither an estate 
in the land nor in the oil or gas contained therein. As the grantee of a mere 
license, the ordinary rules are applicable to him—he may only lawfully enter 
the premises and act as allowed by his grant. 

On the other hand, the later oil and gas leases are quite generally held to 
be in the nature of profits a prendre.’ A profit a prendre is the right to take 


soil, gravel, minerals and the like from the lands of another for the use of the 


1. Veasy, ‘‘The Law of Oil and Gas,’’ (1920) 18 Mich. L. Rev. 445, 652, 749. 

2. The more fundamental issues concerning the interest held by the lessee have been fairly con- 
cluded in our local law by the recent case of Burdn v. Gypsy Oil Co., 141 Kan. 147, 40 P. (2d) 463. 

3. Collier v. Munger, 75 Kan. 550, 89 P. 1011. 

4. Dickey v. Coffeyville Vitrified Brick & Tile Co., 69 Kan. 106, 76 P. 398. This case does, never- 
theless, emphasize the point that when oil is found by the lessee, the oe to produce it becomes 8 
> age right. ~~ ee ley v. Kansas Natural Gas Co., 78 Kan. 571, 96 P. 859. Burden v. Gypsy Oil 

0., supra, no . 

5. Rawlings v. Armel, 70 Kan. 778, 79 P. 683; Robinson v. Smalley, 102 Kan. 842, 171 P. 1151; 
Hover v. McNeil, 102 Kan. 492, 175 P. 150; Huston v. Cox, 103 Kan. 73, 172 P. 992; Brinkman v. 
Empire Gas & el Co., 120 Kan. 602, 245 P. 107; Hardcastle v. McCluskey, 139 Kan. 757, 33 P. 
(2d) 127. Kansas follows to some extent the lead of the first case sgoctetng the nature of the lessee’s 
interest under an oil and gas lease, Funk v. Haldeman, (1866) 53 Pennsylvania 229, which held that 
the lessee obtains only an inc real hereditament of mining rights. But on principles of application 
of the rule pertinent to such ning interests, Kansas is again more liberal than usual. See, Mound 
City Brick & Gas Co. v. Goodspeed Gas & Oil Co., 83 Kan. 136, 109 P. 1002. 

6. The Kansas Court has come to use the words ‘‘license,’’ ‘‘incorporeal hereditament’’ and 
‘*profit a prendre’’ interchangeably, with resulting confusion of the fundamental essence of each. For 
example, in Kansas Natural Gas Co. v. Neosho County, 75 Kan. 835, 89 P. 750, it was said of an oil 
and gas lease, ‘‘. . . it creates an incorporcal hereditament only—a license to enter and explore .. .’ 
See also: Thornton, ‘‘Law of Oil and Gas,'’ sec. 53, p. 134. Summers, Treatise on the Law of Oil and 
Gas, (1927) p. 187 and notes. 

7. Thornton, supra note 6, sec. 55e, p. 151. Tiffany, ‘‘Real Property,’’ (2 ed. 1920) p. 1397. 
Brinkman v. Empire Gas and Fuel Co., supra, note 5. 
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tee of the right. As has been seen, this interest has been at times called a 
license;® but a profit can be distinguished from a mere license that is not a 
tenement, as it constitutes an interest in land, and may be held apart from 
the possession of the land.* It is necessary, therefore, to note the ordinary 
general rules regarding profits a prendre in their application to oil and gas 
agreements, for an adequate determination of rights existing thereunder. 

At the outset it is said that a profit is created by a grant of rights to take 
oil or gas, leaving to the owner of the land the full rights of possession.® Such 
grant is never revocable at the will of the grantor, but subsists throughout the 
life of the estate for which it was created. This right may be exercised to the 
exclusion of all other persons, or it may be exercised in common with one or 
more persons, including the owner of the land.” A profit may be created in 
perpetuity, or for any less period, as for a term of years.” It is a tenement in 
the strict legal sense of that term.”* This description, in general, also fits the 
ordinary modern oil and gas lease as its operation has shown it to be. 

A further distinction is made between a profit for a term of years and 
the profit created to be determined upon the happening of an event or stated 
contingency.” 

Ordinarily a profit for a term of years is created by the inclusion in the 
lease of an express date of termination, the consideration for which is usually 
in the form of a specified annual rent. Such a lease has, in most jurisdictions 
been held to create in the lessee a chattel real.’* Kansas, however, has chosen 
to view this form of lease as creating only an estate for years in the lessee, 
whose enjoyment, both as to time and method, is restricted to the limitations 
expressed in the agreement.’® The lessor retains a vested right of reversion, 
and the lessee may, if consistent with the terms of his lease, assign his interest 
if for the same purpose as the original lease allowed. This type of lease is 
more nearly comparable to the ordinary farm or house lease. 

A further difficulty among modern petroleum cases arises with reference 
to a lease creating a profit for a term of years, and “so long thereafter as the 
lessee shall produce oil and gas in paying quantities.” This is the common 
form of the instrument adopted by the oil industry, both in this and the ad- 

8. It has sometimes been called ‘‘a license coupled with an interest,’’ by a few jurisdictions. 
Further, it has been distinguished from an oil lease based upon the form of the granting ete in the 
instrument. This distinction is faulty and is apparently not the law today; see Hohfeld, ‘‘Faulty 
Analysis in Easement and License Cases,’’ 27 Yale L. J. 66, 99. 

9. Phillips v. Springfield Crude Oil Co., 76 Kan. 783, 92 P. 1119. 

10. MeQullagh v. Rains, 75 Kan. 458, 89 P. 1041. 

11. Thornton, supra, sec. 55e, p. 153. 

12. It may also be created to be in force and existence as long as another similar lease is held 
valid by the parties. Butler v. City of Iola, 100 Kan. 111, 163 P. 652. 

13. 11 Halsbury’s Laws of England, 336. 

14. One instrument intended as an oil and gas lease was held to be an absolute deed of the mineral 
rights to the grantee-operator. Mound City Brick Co. v. Goodspeed Gas Co., supra, note 5. The weight 
of this decision today is doubtful in the face of the rules of construction of such instruments as af- 
firmed in Burden v. Gypsy Oil Co., supra, note 2. There are additional classifications. In some juris- 
dictions the oil lease has been construed to give an actual corporeal interest in the land itself v~on 
the execution of the lease. Transcontinental Oil Co. v. Emmerson, 298 Ill. 394, 181 N.E. 645. Kansas 
has istently rejected this doctrine even to the extent of denying the creation of a corporeal in- 


terest in the minerals, based upon the reasoning that the fugitive nature of oil and gas prevents the 
ownership thereof in place. Luman v. Davis, 108 Kan. 801, 196 P. 1078. For additional and more ex- 
haustive classifications of the possible interests created by develop t agr ts, see Summers, 
supra note 6, sec. 51, 163. 

‘15. McKean Natural Gas Co. v. Wolcott, 254 Pa. 323, 98 Atl. 955; Rich v. Doneghy, 71 Okla. 
204, 177 P. 86, 3 A.L.R. 352; Stark v. Petty Bros., 195 Ky. 445, 243 S.W. 50; Shaw v. Watson, 151 
* —- 92 So. 375; Marnett Oil & Gas Co. v. Munsey, (Tex. Civ. App.), 2382 S.W. 867, 2 Oil & 

as, 792. 

16. Kansas Nat. Gas Co. v. Neosho County, supra note 6; accord, Callahan v. Martin, 3 Cal. (2d) 
110, 48 P. (2d) 788. However, an oil and gas lease is such a conveyance of real eget / as to require 
recording to charge third parties with notice of its existence. Derby Oil Co. v. ll, 184 Kan. 489, 7 
P. (2d) 39. But see Eastern Oil Co. v. McEvoy, 75 Kan. 510, 89 P. 1048. Annotation, 108 A.L.R. 822. 
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jacent “petroleum states.” The majority of these jurisdictions are consistent 
in contending that under such provisions the lessee must be given the stated 
primary term of years to explore and discover the minerals involved. Byt 
upon discovery of oil or gas, the lessee may continue in his holding of the 
premises “so long thereafter” as oil is produced. Upon the happening of this 
condition, the estate becomes a freehold one.’” The exact nature of the con. 
dition, whether precedent or subsequent, is only material in respect to the 
determination of exactly what type of freehold interest the lessee has created 
by means of fulfillment.”® 

Another problem that must be settled is whether a particular instrument 
shows an intention on the part of the contracting parties that the estate shall 
revert automatically upon the failure of the condition, or whether the land 
owner must take active steps to enforce forfeiture.’® Should it appear from 
the terms of the contract that the rights created under it should be terminated 
by its own terms, in the absence of any estoppel, the land owner may have 
the right to oust the lessee without previous declarations on his part.”” In some 
jurisdictions similar interests in the lessee have been held to be determinable 
fees." In others such have been deemed fees upon condition subsequent re- 
quiring re-entry, or at least a declaration of right by the land owner upon 
the happening of the condition limiting the term. *2 Kansas, however, appar- 
ently refuses to tie its legal hands in any respect by designating strictly the 
exact type of estate held by the lessee. Our courts hold that during the term 
of years the lessee is limited to that term, and only by finding and producing 
petroleum can the estate be continued. Upon finding, the right to produce it 
becomes a vested right in the lessee.* In other words, the lessee’s interest un- 
der the Kansas decisions does not come as a result of his having fallen by 
chance agreement into a status similar to a particular common law estate. His 
interest, when it becomes necessary to determine it, is taken to be that which 
his agreement has expressly limited to him, with a practical application of 
the modern canons of construction. Hence, exclusive of the question presented 
by the implied covenants existing between the lessor and lessee,** a lessee’s 
status under the lease giving a primary term of years to be followed by a 
“thereafter” term, can best be divided into two chronological periods in Kan- 
sas: (1) the primary term stated in years usually (sometimes called the “ex- 
ploration period”), and (2) the indefinite period qualified va the “thereafter 
clause” (sometimes referred to as the “production period”). 

During the “exploration period” of a lease of the above character, the 
rights and duties of the lessee to explore and develop are not personal in the 


sense that performance may not be by others through his procurement or 


17. Sag a more detailed analysis of such interests and their validity, see Adsit, ‘‘Oil Estates,’’ 9 
So. Cal. R. 299 (June, 1936). 

18. Boe Lindlay v. Raydure, 239 Fed. 928 (E. D. Ky. 1917), for an excellent discassion of the 
nature of the conditions involved and contained in the common form of oil lease. 

19. Kansas has provided by statute for the method of forfeiture of oil and gas leases, by making 
it the duty of either party not causing such forfeiture to declare by written notice his intention to re- 
scind and cancel the leas¢, as a matter of record. Kansas Revised Statutes of 1935, sec. 55-201. 

20. Perkins v. Saunders, 109 Kan. 372, 198 P. 954. 

21. Dabney-Johnston Oil Co. v. Walden, 4 Cal. (2) 637, 52 t (2d) 2387. 

22. Caruthers v. Leonard (Tex. Comm. App.), 254 S.W. 779 

23. Dickey v. Coffeyville Vitrified Brick . supra note 4. 

24. See Summers, ee note 6, P. 391- 393; also, 105 A:L.R. 454. A number of the more commonly 
known implied cov and decided upon in Greenwood v. Texas-Interstate Pipe Line 
Co., 143 Kan. 686, 56 P. “aay 431. 

25. Kimbrough, ‘*Nature of the Lessee’s Interest,’’ 25 Cal. L. Rev. 230. 
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agency. If the lessee, personally or through an assignee, drills a well stipulated 
for in the lease as a condition to the continuation of the term, it constitutes 
compliance therewith.” The failure to explore diligently during such period, 
however, gives a right to the lessor either to declare a forfeiture of the lessee’s 
interest,’ or have the lessee required to develop his land within a reasonable 
time thereafter under a penalty of damages.” Such right may, of course, be 
waived.” The cases are consistent, nevertheless, in maintaining that during 
this “exploration period,” and until oil is discovered, the lessee has no vested 
rights in the premises of any kind.” 

Assuming, on the other hand, that during the definite “exploration pe- 
riod,” the operator-lessee discovers and produces the minerals declared in such 
agreement, what is his status? It has been seen that by fulfilling this condition 
of the lease, his rights are now dependent upon the limitation presented by the 
rules applicable to the “production period.” That is to say, the lessee’s interest 
now depends entirely on the interpretation given the “thereafter clause.” To 
be sure, voluntary suspension™ of production by the lessee after the lapse of 
the definite term fixed is sufficient grounds for cancellation of the lease by 
the lessor.** But sometimes it is difficult to find at exactly what point during 
the life of the lease that the condition stated by the “thereafter clause” is ful- 
filled. Is it discovery, production, or production in paying quantities which 
constitutes compliance? Granting that the act of production is sufficient 
severance of the minerals to make them personalty with title in the lessee, is 
production the contingency whose occurrence starts the running of the in- 
definite “production period ?” It must be further remembered that upon mere- 
ly discovering the oil or gas the lessee’s right to produce it becomes vested in 
him. So his right to production can be said to grow out of and be incidental 
to his act of discovering. So discovery might be the point of fulfillment of the 
condition. Upon examining judicial authority on this problem, it appears 
that the Kansas court has not had occasion to pass on this particular matter. 
But if reliance may be placed upon the continued liberality of the local court, 
it might be a safe assumption that Kansas would hold mere discovery of oil 
or gas as sufficient fulfillment to end the term for years in the lessee and be- 
gin the running of the period of production which is to continue “so long 


thereafter as oil or gas is produced in paying quantities.”* 


26. Hale v. Gypsy Oil Co., 113 Kan. 176, 213 P. 824. 

27. Buffalo Valley Oil & Gas Co. v. Jones, 75 Kan. 18, 88 P. 537. If such forfeiture is not granted 
by the lessee, but the land owner is forced to bring action against him, the lessee may be held liable 
for damages to property being tied up during litigation. Mollohan v. Patton, 110 Kan. 663, 202 P. 616, 
rehearing ae A 205 P. 643. However, equity will not arbitrarily declare a forfeiture of an oil and 
| = lease, made for prospect and development, for breach of an implied covenant. Alford v. Dennis, 102 
‘an. 403, 170 P. 1005. But ont should require a reasonable development of the entire tract leased 
to be prosecuted with reasonable Unigenee by the lessee. Brown v. Union Oil Co., of Wichita, 114 Kan. 
166, 217 P. 286, rehearing denied, 114 Kan. 482, 218 P. 998. See, also, supra note 19. See Cowman 
v. Phillips Petroleum Co., 142 Kan. 762, 51 P. (24) 988, requiring that the lessee be given a reason- 
able opportunity to develop before forfeiture will be decreed by equity. 

28. This rule in this state resembles very nearly the docirine of election of remedies by the land 
owner. Alford v. Dennis, supra note 27; Mills v. Hartz, 77 Kan. 218, 94 P. 142. The lessor may elect 
to sue for damages, or declare forfeiture with his accompanying statutory remedies. 

29. Bloom v. Rugh, 98 Kan. 589, 160 P. 11385; Hinshaw v. Smith, 131 Kan. 351, 291 P. 774; 
Cowman vy. Phillips Petroleum Co., supra, note 27. 

80. Dickey v. Coffeyville Vitrified Brick Co., supra note 4. Burden v. Gypsy Oil Co., supra note 2. 

31. Kansas allows the lessee to abandon his rights voluntarily under an ordinary oil and gas lease, 
subject to the conditions of the lease itself. Brinkman v. Empire Gas Co., supra note 5. Burden v. 
Gypsy Oil Co., supra note 2. But after the beginning of the production period (after lessee’s rights to 
produce minerals has vested), the lessee cannot arbitrarily declare that a profitable oil or gas well was 
not peying, and thus surrender the lease. Dickey v. Coffeyville Vit. Brick Co., supra note 4. 

32. Warner v. Kulp, 114 Kan. 118, 217 P. 288; Nigh v. Haas, 139 Kan. 307, 31 P. (2d) 28. 

83. This view has been adopted by the very liberal West Virginia court, in Eastern Oil Co. v. 
Conlehan, 65 W.Va. 531, 64 S.E. 836. 
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The Due Process Clause as a Safeguard Against 
Multiple State Taxation 


By Lawrence R. SMITH 
University of Kansas Law School, ’37 


The study of the problem of multiple state taxation is becoming increas. 
ingly important. Public expenditures have reached a new high. Legislative 
enactments are becoming more numerous and complex; already nearly three. 
fourths of the states of the Union have followed suit of the Federal Govern. 
ment by enacting income tax laws.’ Coupled with this circumstance is the 
fact that individual economic interests are more and more trampling over 
state lines and becoming national in scope. State legislatures no longer impose 
taxes upon the people of one state, but of forty-eight states. 


The evils resulting from the taxation of the same economic interest by 
more than one jurisdiction are well recognized. The free flow of capital is 
blockaded. Business is demoralized, and trade and commerce suppressed. To 
make the problem more acute and perplexing, we find the United States 
Supreme Court entangled in a maze of decisions enshrouded with incon- 
sistencies and uncertainties, leaving the taxpayer, the legal profession and the 
legislatures alike, in a state of gloom and bewilderment. 


The most recent example of the Court’s apparent inconsistency is evi- 
denced by New York ex rel. Cohn v. Graves.” In this case it was held that 
New York could impose a tax upon a resident on the income from land situ- 
ated in New Jersey. Yet, in Pollock v. Farmers’ Loan & Trust Co.’ the Court 
said that a tax upon income from land is in effect a tax upon the land itself, 
and it has long been recognized that a state cannot tax land outside its juris- 
diction.* Although the Supreme Court has indicated,° and some writers have 
pointed out,° that multiple state taxation is no longer permitted, yet it would 
seem that there remain at least three distinct general situations where more 
than one state may tax the same interest at the same time. 


1. The taxpayer is domiciled in State A. He has intangible property with 
business situs’ in State B. In Fidelity & Columbia Trust Co. v. Louisville,’ 
the right of the domiciliary state to tax the property interest was upheld. The 
New Orleans v. Stempel® case allowed the situs state to exercise the taxing 
power. 


2. The taxpayer is domiciled in State A. He receives income for services 
rendered in State B. Both State A and State B may tax the income, as evi- 


1. VI Comm. Cl. House Bus. Law Ref. Serv., pars. 3501-5969. See Kan. R.S. (1935) c. 79, art. 32. 

2. 57 8S. Ct. 466, 81 L. ed. 409 (1937). 

8. 157 U.S. 429, 158 U.S. 601, 15 S. Ct. 673, 912, 39 L. ed. 759, 1108 (1895). 

4. Henderson Bridge Co. v. Kentucky, 166 U.S. 150, 17 S. Ct. 532, 41 L. ed. 953 (1897); Louis- 
ville & Jeffersonville Ferry Co. v. Kentucky, 188 U.S. 385, 23 8S. Ct. 463, 47 L. ed. 518 (1903). 
scot Loan & Trust Co. v. Minn., 280 U.S. 204, 50 S. Ct. 98, 74 L. ed. 371, 65 A.L.R. 

6. ‘‘Multiple or double taxation is now held to be forbidden by the Fourteenth Amendment to the 
Constitution of the U.S.’’ Dante, Jurisdiction to Tax Under the Fourteenth Amendment (1937), 25 
Georgetown L. Rev. 448. See eae. also. 

7. There is considered to be a business situs at the place where physical evidences of indebtedness 
are in charge of agents for investment purposes, etc. See discussion in I, A, 2, infra in text. 

8. 245 U.S. 54, 38 S. Ct. 40, 62 L. ed. 145 (1917). 
9. 175 U.S. 309, 20 S. Ct. 110, 44 L. ed. 174 (1899). 
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denced by the decisions of Lawrence v. Mississippi and Travis v. Yale and 
Towne Mfg. Co.” 


3. The taxpayer is domiciled in State A. He receives income from proper- 
ty having situs in State B. The recent Graves decision™ sustains the domiciliary 
state’s exercise of the taxing power, and the earlier case of Shaffer v. Carter™® 
points out that the situs state may tax the income. 

It is the writer’s purpose to discuss the due process clause of the Fourteenth 
Amendment of the United States Constitution,” the principal Federal Con- 
stitutional limitation upon the state’s jurisdiction to tax, and its effectiveness 
as a safeguard against multiple state taxation. First is to be considered the 
historical development of the limitations upon the state’s jurisdiction to tax, 
as evidenced by United States Supreme Court decisions. Secondly will be dis- 
cussed the question whether the due process clause should be extended in its 
application to preclude the present instances of multiple state taxation, such 
as mentioned above. 

Beyond the scope of this article are many closely related problems. (1) 
Excise taxes upon corporations involve problems peculiar to themselves. Such 
taxes may be based upon income or property not generally regarded as being 
within the taxing jurisdiction, but their validity upheld on the grounds that 
it is an imposition for the privilege of exercising the corporate franchise. Nor 
are excise taxes, generally, to be herein considered, inasmuch as they do not 
raise the same jurisdictional questions as taxes involving property and income. 


(2) Where a business is conducted upon a national scale, it may be neces- 
sary to allocate or apportion the income or property to the several states, for 
taxing purposes. As no method of allocation is absolutely accurate, this may 
result in an overlapping of taxes. 


(3) Different states set their own tax dates and fiscal periods. By moving 
from place to place, one’s income or property may be subjected to a tax two 
or more times. Such is not prohibited by the Federal Constitution.”® 


(4) Multiple taxation among nations is even greater, and more conflict- 
ing, than among the several states. As between nations, alleviation rests en- 
tirely within the discretion of the various sovereigns. (The situation would 
be the same between the states were it not for the Federal Constitution.) The 
federal and state governments are both sovereign within their respective juris- 
dictions, and as they exercise concurrent jurisdiction over persons and property 
within the state, both clearly have the power to tax the same economic in- 
terests. 


(5) A state may tax both a mortgage and land subject to the mortgage, 
the capital stock of a corporation in addition to the capital property, and may 
impose a property, sales and income tax all based upon the same property. 
These and similar situations are not generally regarded as double or multiple 


. 286 U.S. 276, 52 8. Ct. 556, 76 L. ed. 1102 (1932). 

. 252 U.S. 60, 40 S. Ct. 228, 64 L. ed. 460 (1920). 

. Note 2, supra. 

. 252 U.S. 87, 40 8. Ct. 221, 64 L. ed. 445 (1920). 

.* . nor shall any state deprive any person of life, liberty, or property, without due process 

. .”’ U.S. Const., Fourteenth Amend., sec. 1 (1868). 

15. Nelson Lumber Co. v. Loraine, 22 Fed. 54 (C. C. 1884); see Shotwell v. Moore, 129 U.S. 590, 
. 362, 32 L. ed. 827 (1889). 
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taxation, but are considered as the taxation of different legal rights, and so not 
prohibited.’* Double taxation in the strict legal sense has been defined as the 
imposition of two or more taxes on the same subject matter by the same state 
or government during tne same taxing period and for the same purpose.” 
This in itself is not prohibited by the Federal Constitution,’* but most state 
constitutions forbid by the requirement that all taxes shall be equal and unj- 
form.’* In the popular sense, double taxation also means the taxation of the 
same interest by more than one state. It is this situation with which this 
article deals. 


(6) It is within the states’ power to readjust tax impositions so as to avoid 
most multiple state taxation. Toward this end, many plans have been suggest. 
ed.”° Many states at the present time do make exemptions in certain instances 
to avoid tax repetition.” Reciprocal agreements have been worked out between 
some states. But it is almost futile to expect to secure any uniform surrender 
of tax jurisdiction by forty-eight states.” 

If there is to be any sure relief from the existing multiple state taxation, 
it must be from a limitation of the United States Constitution. The due proc- 
ess clause stands out as the only feasible restraint without a Constitutional 
Amendment. Quaere—To what extent does and should the due process 
clause prevent multiple state taxation? 


I. HISTORICAL DEVELOPMENT OF THE LIMITATIONS UPON 
THE STATE’S JURISDICTION TO TAX, AS EVIDENCED BY US. 
SUPREME COURT DECISIONS. 


Without the United States Constitution, the right of each of the several 
states to tax would be as complete as that of sovereign nations. Before the 
enactment of the Fourteenth Amendment to the Constitution there were no 
well-recognized limitations upon the state’s jurisdiction to tax, except the pro- 
hibition upon the interference of interstate and foreign commerce, the taxa- 
tion of instrumentalities of the Federal Government, and the impairment of 
the obligations of contract. In general, each state, like a sovereign, was re- 
garded as having jurisdiction to tax all persons and property within its boun- 
daries, and all of its citizens regardless of place of residence.” 


As a matter of convenience, the development of property and succession 
tax law will be taken up separately from the income tax law. 


16. 1 Cooley, Taxation (4th ed. 1924) 477. 
17. Id. at 475. 


18. See Cream of Wheat Co. v. Grand Forks County, 253 U.S. 325, 40 S. Ct. 558, 64 L. ed. 931 
(1920); Shaffer v. Carter, 252 U.S. 37, 40 8. Ct. 221, 64 L. ed. 445 (1920). 


19. Kan. Const., art. 11, sec. 1. 


20. 12 Nat’l Tax Assoc., Proceedings (1919) 435-461; 6 Nat’l Tax Assoc., Bulletin (1921) 100 
et seq., 129; Harding, Double Taxation of Property and Income (1933) (‘‘economic integration’’ theory 
as to jurisdiction to tax); Magill, Lectures on Taxation, p. 101 (Columbia University Symposium 1932). 

21. E.g. Kan. R.S. (1935) 79-3232—‘‘The amount of income tax paid to another state by a resi- 
dent of this state or income derived from sources in another state, shall be allowed as a credit against 
the tax computed under the provision of the act.’’ 


22. Clash of theories among the states often leads to unbalanced relief. See Maguire, Relief from 
Double Taxation of Personal Incomes (1923) 32 Yale L. J. 757, 776. 

23. In Coe v. Errol, 116 U.S. 517, 524, 6 8S. Ct. 475, 29 L. ed. 715 (1886) Bradley, J., said, ‘‘If 
the owner of personal property within a state resides in another state which taxes him for that property 
as a part of his general estate attached to his person, this action of the other state does not in the least 
affect the right of the state in which the property is situated to tax it also.’’ See United States v. 
Bennett, 232 U.S. 299, 34 S. Ct. 433, 58 L. ed. 612 (1914). 
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A. PROPERTY AND SUCCESSION TAXES 


For purposes of jurisdiction, the Supreme Court has held that the same 
rules apply to succession taxes as to property taxes.’* Consequently, these two 
forms of taxation will be considered together, but tangible and intangible 
property form a recognized basis of classification. 

1. Tangible Property 

In the earliest times it was generally recognized that a state could tax all 
property situated within its territory and could also impose a personal tax 
upon its residents or citizens based upon the total amount of property owned, 
wherever situated.” An exception was recognized in regard to land. There 
seemed to be general agreement that a state could not tax land belonging to 
its residents which was situated in another state.”* This was due to the fact 
that land was always considered fundamentally local in character, whereas 
movables were regarded as following the person, by the maxim mobilia se- 
quuntur personam. The exception, however, was a matter of comity among 
the states, as the power to tax existed.” 

It was the case of Union Refrigerator Transit Co. v. Kentucky,” decided 
after the enactment of the Fourteenth Amendment, that marked the first 
great limitation upon the state’s jurisdiction to tax property. The State of 
Kentucky was denied the power to tax a domiciliary corporation upon per- 
sonal property having acquired a permanent situs outside the state. The Court 
said: 

“If the taxing power be in no position to render . . . services, or 


otherwise to benefit the person or property taxed, and such property be 
wholly within the taxing power of another state, . . . to which it looks 
for protection, the taxation of such property within the domicil of the 


owner (is the) taking of property without due process of law.””* 


Thus we see a definite limitation placed upon the modilia maxim so as 
substantially to exclude multiple taxation of tangible property. The doctrine 
was extended to include succession taxes in Frick v. Pennsylvania,’ and has 
been followed in subsequent cases, and it is now definitely recognized as the 
existing law that only the state in which tangible property has its fixed situs 
may impose a tax thereupon. 

Where, however, property is only temporarily in one state and a per- 
manent situs has not been acquired, the owner’s domicil being in another 
state, only the domiciliary state may tax.”’ In the situation where the property 
of an individual or company within the state is constantly changing in iden- 


24. Rhode Island Hospital Trust Co. v. Doughton, 270 U.S. 69, 46 S. Ct. 256, 70 L. ed. 475 (1926); 
ef. Wheeler v. Sohmer, 233 U.S. 434, 446, 34 S. Ct. 607, 58 L. ed. 1030 (1914). Critics of the Court’s 
holding say that a distinction should be made between the two forms because of different bases of 
jurisdiction; one is imposed for the protection of property and the other upon the right of succession. 
= meget, Double Taxation (1935) 8 So. Calif. L. Rev. 79, 106; Proc. Nat’l Tax Assn., 233, 240, 

5 4). 

25. Note 23, supra. 

26. Note 4, supra. 

27. See the Delaware Railroad Tax, 18 Wall. 206, 21 L. ed. 888 (U.S. 1874). 

28. 199 U.S. 194, 26 S. Ct. 36, 50 L. ed. 150 (1905). In Louisville & Jeffersonville Ferry Co. v. 
Kentucky, 188 U.S. 385, 23 S. Ct. 463, 47 L. ed. 513 (1903) the due process clause was considered, in 
denying the power of a state to tax a franchise obtained by a ferry company in another state. 

29. Id. 199 U.S. on 202. 

30. 268 U.S. 473, 45 8. Ct. 603, 69 L. ed. 1058 (1925); see also City Bank Farmers’ Trust Co. v. 
Schnader, 291 U.S. 24, 54 8. Ct. 259, 79 L. ed. 228 (1934). 

31. Kelley v. Rhoades, 188 U.S. 1, 23 S. Ct. 259, 47 L. ed. 359 (1903); cf. Bacon v. Illinois, 227 
U.S. 504, 33 8. Ct. 299, 57 L. ed. 615 (19138). 
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tity, but some of the property always remains within the state, the state may 
tax upon the basis of the average amount of property within the jurisdiction” 


In Adams Express Company v. Ohio, the power of a state in which a 
business is carried on to take into consideration the intangible value of proper. 
ty within the state was upheld. Where the market value of a business is more 
than the total value of a company’s physical property, the difference is con. 
sidered as the “good-will” or “corporate excess,” and by proper methods, for 
tax purposes, may be apportioned to the states in which business is conducted. 


2. Intangible Property” 


There has always been more confusion in regard to taxing intangible 
property than that which is tangible, because the former type is said to have 
no actual situs.** In the Union Transit case it was explicitly stated that the 
rule there announced did not apply to intangibles, and that multiple taxation 
was not prohibited. The Court said: 


‘ 


*. . . there is an obvious distinction between the tangible and in- 
tangible property, in the fact that the latter is held secretly; . . . if the 
owner be discovered, there is no way by which he can be reached by 
process in a state other than that of his domicil, or the collection of the 
tax otherwise enforced. In this class of cases the tendency of modern au- 
thorities is to apply the maxim mobilia . . ., and to hold that the proper- 
ty may be taxed at the domicil of the owner as the real situs of the debt, 
and also, . . . in the state where the property is retained.”*’ 


The first important case of the nineteenth century limiting the jurisdic- 
tion to tax debts was State Tax on Foreign Held Bonds,” holding that the 
domiciliary state of a debtor corporation could not tax bonds held by non- 
residents. The Court said that there was no property interest with the debtor 
and that the tax would result in the impairment of the obligations of con- 
tract.”® 

Subsequent decisions placed many limitations upon this case. Thus in 
New Orleans v. Stempel“ it was held that the state of Louisiana could tax 
bank deposits and securities in charge of an agent within the state, although 
the owner was a resident of New York. The basis for the decision was that 
the intangible property had acquired a business situs and was receiving pro- 


32. Thus, a Rd. may be taxed upon the average number of cars, or a store proprietor upon his 
average stock of mdse. Pullman’s Palace-Car Co. v. Penn., 141 U.S. 18, 11 S. Ct. 876, 35 L. ed. 613 
(1891); People v. Roberts, 171 U.S. 658, 19 S. Ct. 58, 43 L. ed. 323 (1898). 

33. 166 U.S. 185, 17 S. Ct. 604, 41 L. ed. 965 (1897). 

34. Cf. Fargo v. Hart, 193 U.S. 490, 24 S. Ct. 498, 48 L. ed. 761 (1904). In Cream of Wheat Co. 
v. Grand Forks, 253 U.S. 325, 40 S. Ct. 558, 64 L. ed. 931 (1920) the state of the corporate domicil 
was allowed to tax the entire goodwill of a multiple state business; this gives rise to an instance of 
multiple taxation of intangible property; see discussion in I, A, 2, infra of text. 

35. Intangible personalty includes deposits in banks, bonds, shares of stock, simple contract debts, 
bills receivable, judgments, etc. 

36. Stimson in Jurisdiction and Power of Taxation (1933) iii, disagrees with the popular con- 
ception of intangible _—- He forcefully contends: ‘‘So-called intangible property is no more in- 
tangible than any other form of property. Property is simply the legal relation between a person and 
ap zion object or between two persons. If it is the former, it is said to be tangible property, that is, 
we identify the property with the object; if it is the latter, we say it is intangible, rightly recognizing 
that the proper” is the legal relation. But a debtor (except a corporate debtor) is just as tangible as 
an automobile.’’ 

37. 199 U.S. 194, 205, 26 S. Ct. 36, 50 L. ed. 150 (1905). 

38. 15 Wall. 300, 21 L. ed. 179 (U.S. 1873). 

39. The true significance of this decision did not appear until later. The latent possibility of the 
then recent due process clause was not fully recognized. 

40. 175 U.S. 309, 20 8. Ct. 110, 44 L. ed. 174 (1899). 
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tection in Louisiana. Blackstone v. Miller*’ was the case of a simple contract 
debtor in one state and creditor in another. It was held that the debtor’s state 
could tax. The principal reason given was that the aid of the debtor’s state 
would be needed in enforcing the contract right. Foreign Held Bonds was 
purportedly distinguished on the grounds that the case involved negotiable 
instruments, which were taxable by the state in which the instruments were 
located. 

Corry v. Baltimore“ sustained the power of the state to tax shares of stock 
of a domiciled corporation, though such shares were owned by non-residents. 
Wheeler v. Sohmer® held that a state could tax the intangible debt merely 
upon the basis of the physical presence of negotiable instruments within the 
jurisdiction. 

As matters stood in 1928, the state was claiming the power to tax on 
almost any basis of jurisdiction, no matter how tenuous or oppressive, and 
regardless of how many other states might be taxing the same interest. The 
protection theory might afford basis in one jurisdiction, the control theory in 
another,“* and the modilia maxim in still another. The state of a debtor could 
tax the intangible interest; the creditor state had the same power; presence 
of a negotiable instrument furnished jurisdiction; intangibles could also be 
taxed in the state where there existed a business situs; the domiciliary state 
of a cestui que trust might tax the trust property even though it were held 
in another state.“ 

The turn toward the elimination of multiple state taxation of intangibles 
was first evidenced in 1928, by Brooke v. Norfolk,“ holding that a beneficiary 
entitled for life to the income of a fund controlled and possessed by trustees 
in another state, cannot be taxed on the corpus of the fund by his domiciliary 
state. This was followed the next year by Safe Deposit & Trust Company v. 
Virginia,’ another trust case, denying the cestui’s state the power to tax where 
the trust property consisted of intangibles held by trustees in another state. 

Then came the revolutionary decision of Farmers’ Loan & Trust Com- 
pany v. Minnesota.“* It was held that Minnesota could not impose a succession 
tax upon the transfer of Minnesota bonds held by a resident of New York. 
The Blackstone case was expressly over-ruled. Previous decisions had looked 
only to see if the case rested upon one of the established principles or fictions. 
The Court here looked at the injustice of the situation where several states are 
permitted to tax. It was said: 


“The inevitable tendency of (allowing both the debtor’s and credi- 
tor’s states to tax) . . . is to disturb good relations among the states and 
produce the kind of discontent expected to subside after establishment 
of the Union. . . . Primitive conditions have passed; business is now 
transacted on a national scale . . . Taxation is an intensely practical 


41. 188 U.S. 189, 28 S. Ct. 277, 47 L. ed. 489 (1903). 

42. 196 U.S. 466, 25 S. Ct. 297, 49 L. ed. 556 (1905). 

43. 233 U.S. 434, 34 S. Ct. 607, 58 L. ed. 1030 (1914). 

44. See discussion of theories in II in text. 

45. McCeney v. Comm., 153 Md. 25, 137 Atl. 291 (1927); In re Dillingham’s Estate, 196 Cal. 
525, 238 Pac. 367 (1925); see Maguire v. Trefry, 253 U.S. 12, 40 S. Ct. 417, 64 L. ed. 739 (1920). 

46. 277 U.S. 27, 48 8. Ct. 422, 72 L. ed. 767 (1928). 

47. 280 U.S. 83, 50 S. Ct. 59, 74 L. ed. 180, 67 A.L.R. 886 (1929). 

48. 280 U.S. 204, 50 S. Ct. 98, 74 L. ed. 371, 65 A.L.R. 1000 (19380). 
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matter, and laws in respect of it should be construed and applied with a 
view of avoiding, so far as possible, unjust and oppressive consequences,” 
Foreign Held Bonds was re-emphasized, by saying: 


“. + + debts . . . are not property of the debtors in any sense; they 
are obligations of the debtors, and only possess value in the hands of 
creditors. With them they are property and in their hands they may be 
taxed. To call debts property of the debtors, is simply to misuse terms.” 


In the subsequent case of Baldwin v. Missouri,“ Wheeler v. Sohmer was 
in effect overruled, by holding that a state could not tax negotiable instru. 
ments merely physically present within the jurisdiction, where no business 
situs had been acquired. First National Bank v. Maine®® followed the Farm. 
ers’ Loan decision, by denying the power of the state to tax shares in a domes. 
tic corporation owned by non-residents. 

By these and other decisions” it would appear that the only major in- 
stance of multiple taxation of intangible property remaining is represented by 
Fidelity & Columbia Trust Company v. Louisville,” holding that the owner 
of such property may be taxed by his domiciliary state, even though the 
property has acquired a business situs in another jurisdiction and is also tax- 
able there.** The Fidelity case was followed by Blodgett v. Silberman, which 
held that the domiciliary state of a partner could tax the transfer of his in- 
terest in a partnership situated in another jurisdiction. 

Recent decisions show some indication that the principle of the Fidelity 
case might be overruled. Thus in Senior v. Braden the state of Ohio was 
denied the power to levy a property tax on transferable certificates of trust 
held by residents. The trust res consisted of land in other states, and the tax 
was based upon the income received by the certificate holders. The grounds 
for the decision were that such would constitute a tax upon land outside the 
jurisdiction. 

The Supreme Court held in Wheeling Steel Corporation v. Fox* that 
the state in which a corporation has its seat of activities, termed a “commer- 
cial domicil,” constituted the taxable situs for its intangible credits, even 
though its incorporation was in another state. A state court has interpreted 
the Wheeling case as overruling the Fidelity decision, thus preventing taxa 
tion by the state of incorporation or of the owner’s residence where another 
state has taxed the property because of a business situs therein.” But it is yet 
to be determined what will be the United States Supreme Court’s holding on 
this point. 

49. 281 U.S. 586, 50 S. Ct. 436, 74 L. ed. 1056, 72 A.L.R. 1803 (19380). 

50. 284 U.S. 312, 52 S. Ct. 174, 76 L. ed. 313 (1932). Co v. Baltimore, note 42 supra, can ap- 
parently only be distinguished on the grounds that the tax law involved in that case was in effect at 
time of incorporation and became a part of the corporate franchise. Hawley v. Malden, 232 U.S. 1, 34 
8S. Ct. 201, 58 L. ed. 477 (1914) sustained the tax by state of shareholder’s residence. 

51. Beidler v. South Carolina, 282 U.S. 1, 51 S. Ct. 54, 75 L. ed. 131 (1930) held that the debtor's 
domicil could not impose a transfer tax on money owed to a non-resident decedent. 

52. 245 U.S. 54, 38 S. Ct. 40, 62 L. ed. 145 (1917). 

53. An anologous rituation occurs in connection with the taxation of a membership in a stock ex 
change. Rogers v. Hennepin County, 240 U.S. 184, 36 S. Ct. 265, 60 L. ed. 594 (1916) sustained the 
power to tax of the state where the exchange was located, even though the seat-holder was a non-resi- 
dent. The membership was held taxable as personal property by the holder’s domicil in Citizens Na- 
tional Bank v. Durr, 257 U.S. 99, 42 S. Ct. 15, 66 L. ed. 149 (1921). 

54. 277 U.S. 1, 48 8. Ct. 410, 72 L. ed. 749 (1928). 

55. 295 U.S. 422, 55 8. Ct. 800, 79 L. ed. 1520 (1035). 


56. 298 U.S. 193, 56 S. Ct. 773, 80 L. ed. 1143 (1936). 
67. Commonwealth vy. Madden’s Ex’r, 265 Ken. 684, 97 S.W. (2d) 561 (1936). 
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B. INCOME TAXES 


Like the intangible property tax, the income tax is the cause of much 
confusion and controversy. This is because of the conflict of theory as to the 
nature of the tax,®* and the absence of a fixed subject matter. Some authori- 
ties say the income tax is a property tax; others consider it as a personal or 

capita tax; it has perhaps been more accurately termed an excise tax.” 
Oftentimes the nature of the tax is named in rationalization of its legality. 
The more modern and preferable view is that the income tax is sui generis 
(in a class of its own). 

The basis of the power to impose an income tax, as in the case of proper- 
ty and succession taxes, is persons or property within the territory, or citizen- 
ship. In Cook v. Tait a federal tax on a non-resident citizen upon the in- 
come from property and business outside the jurisdiction was upheld. The 
basis of the decision was protection to the individual by reason of his citizen- 
ship. But as the state’s citizenship and protection is secondary to the nation’s, 
and as the Constitution provides that United States citizens are citizens of 
the state in which they reside,® the state would probably be denied the power 
to make a similar exaction upon its citizens residing in another state. 


1. Taxation by Non-Domiciliary State 


From the decisions it appears well settled that a state may tax the income 
arising within the state, whether from property or services rendered, and with- 
out regard to the recipient’s domicil. Travis v. Yale & Towne Mfg. Co. and 
Shaffer v. Carter, decided the same day, were the first leading cases direct- 
ly upon this point. In the former case, New York was allowed to tax income 
of non-residents arising from business conducted within the state. The Shaffer 
case upheld a tax upon income arising from both property and business with- 
in the jurisdiction. 

The recent case of New York ex rel. Whitney v. Graves® in effect ap- 
plies the business situs doctrine to income taxation. New York taxed the 
profits from the sale of a membership in the New York Stock Exchange by a 
Massachusetts citizen, and its validity was upheld. A federal tax upon interest 
paid by a domestic corporation to a non-resident alien was sustained in U.S. 
v. Erie Ry. Co.” There appears to be no case in point as to the validity of such 
a tax by the state, but probably the rule would be the same. 


Hans Rees’ Sons, Inc., v. North Carolina® placed a restriction upon the 


i — oy complete discussion of the question see Brown, The Nature of the Income Tax( 17 Minn. 
. Rev. 127 (1933). 

59. Hart v. Tax Commission, 240 Mass. 37, 132 N.E. 621 (1921); see Pollock v. Farmers’ Loan 
& Trust Co., 157 U.S. 429, 158 U.S. 601, 15 S. Ct. 673, 912, 39 L. ed. 759, 1108 (1895). But a state 
may impose an income tax upon a resident, even though he has no property within the state. Lawrence 
v. Mississippi, 286 U.S. 276, 52 S. Ct. 556, 76 L. ed. 1102 (1932); New York ex rel. Cohn v. Graves, 
57 8. Ct. 466, 81 L. ed. 409 (1937). If the income tax were truly a property tax it would be subject 
to state constitutional provisions requiring equality and uniformity. 

60. So considered in Lawrence and Graves decisions, note 59 supra. But a tax may be imposed 
upon the income from property, though the recipient is not a resident of the state. Shaffer v. Carter, 
252 U.S. 87, 40 S. Ct. 221, 64 L. ed. 445 (1920). 

. Flint v. Stone Tracy Co., 220 U.S. 107, 31 S. Ct. 342, 55 L. ed. 389 (1911). 
. 265 U.S. 47, 44 S. Ct. 444, 68 L. ed. 895 (1924). 
. Fourteenth Amendment, sec. 1. 
. 252 U.S. 60, 40 S. Ct. 228, 64 L. ed. 460 (1920). 
- 252 U.S. 37, 40 8S. Ct. 221, 64 L. ed. 445 (1920). 
. 57 8. Ct. 287, 81 L. ed. 195 (1937). 
S. 327, 1 S. Ct. 223, 27 L. ed. 151 (1882); cf. De Ganay v. Lederer, 250 U.S. 376, 39 


67. 106 U.S. 327, 
8. Ct. 524, 63 L. ed. 1042 (1919). 
68. 283 U.S. 123, 51 S. Ct. 385, 75 L. ed. 879 (1931). 
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broad powers to tax income. North Carolina imposed an income tax upon q 
foreign corporation doing all of its manufacturing business within the state, 
Apportionment of the income to be attributed to the state was upon the basis 
of the amount of tangible property located in the state. The method used, 
under the facts of this case, was held to be unreasonable and arbitrary, and 
the tax was declared unconstitutional. Some writers have interpreted the de. 
cision as implying that, as between the states, income can only be taxed by 
the state in which it is earned.” 


2. Taxation by Domiciliary State 


It may be readily admitted that the domiciliary state has the same power 
to tax income from local sources as has the non-domiciliary state. In regard 
to the power to tax income from outside sources, there are now four prin- 
cipal cases. 

Maguire v. Trefry”’ upheld a Massachusetts income tax upon a resident 
beneficiary of a trust fund consisting of securities held by a trustee in Penn. 
sylvania. Then followed the sensational decision of Lawrence v. Mississippi,” 
declaring valid a Mississippi tax upon a resident on the income from services 
rendered in Tennessee. The Court said in justification of its decision: 


“The tax, which is apportioned to the ability of the taxpayer to bear 
it, is founded upon the protection afforded to the recipient of the income 
by the state, in his person, in his right to receive the income, and in his 
enjoyment of it when received. . . . We can find no basis for holding 


that taxation of the income at the domicile of the recipient is either with- 
in the purview of the rule now established that tangibles located outside 
the state of the owner are not subject to taxation within it, or is in any 
respect so arbitrary or unreasonable as to place it outside the constitu- 
tional power of taxation reserved to the state.”” 


The case of Senior v. Braden™ held that an Ohio tax upon the income 
received by a resident holder of trust receipts, where land outside the state 
constituted the trust res, was unconstitutional. This is generally considered as 
a limitation upon the Maguire case, but may possibly be distinguished in that 
in the Senior case the tax was considered as a property tax based upon in- 
come, whereas in the earlier decision it was considered as purely an income 
tax. 

Whatever doubts there may have existed before, as to the Supreme Court’s 
attitude toward the state’s power to tax a resident upon income accruing with- 
in another state, are removed by New York ex rel. Cohn v. Graves. A New 
York tax upon a resident based upon income from land and bonds situated 
in New York was declared valid. In view of the Pollock v. Farmers’ Loan & 
Trust Co. decision™ it was the opinion of many that the tax involved in the 
9. See Stimson, Jurisdiction and Power of Taxation (1933), p. 91. 

70. 258 U.S. 12, 40 S. Ct. 417, 64 L. ed. 739 (1920). 
71. 286 U.S. 276, 52 8. Ct. 556, 76 L. ed. 1102 (1932). 
72. Id. 286 U.S. at 281. 


78. 295 U.S. 422, 55 8S. Ct. 800, 79 L. ed. 1520 (1935). 
74. Note 3, supra. 
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Graves case would be declared illegal. But the court, in looking only at the 
income, said: 

“.. . the receipt of income by a resident of the territory of a taxing 

sovereign ity is a taxable event. . . . Domicil itself affords a basis for such 
taxation.’ 


Neither in the Graves decision, nor in its complementary case, Shaffer v. 
Carter, was the Court directly confronted with the question of multiple taxa- 
tion. But from the language of the recent cases it would appear that the 
Fourteenth Amendment would not be so construed by the Court as to pre- 
vent multiple income taxation. On the other hand, most recent property and 
succession tax decisions declare that multiple state taxation is a thing of the 
ast. 

: In view of the principles that inconsistent and promiscuous rules of tax 
law are to be avoided, that certainty and logical coherence throughout the law 
of tax jurisdiction is necessary, and in view of the limited Constitutional re- 
strictions, what should be the law? 


II. SHOULD THE DUE PROCESS CLAUSE BE EXTENDED IN 
ITS APPLICATION TO PRECLUDE THE PRESENT INSTANCES OF 
MULTIPLE STATE TAXATION? 


The Fourteenth Amendment to the Constitution states, “. . . nor shall 


any state deprive any person of . . . property without due process of law.” 
This provision is taken from the Magna Charta (1215), which safeguarded 
the rights of individuals against arbitrary actions of the Crown not in ac- 
cord with the “law of the land”. This latter phrase has been construed as 


synonymous with “due process of law.”” 


In itself, the due process clause means little or nothing. That is why there 
is such a wide divergence of views as to its interpretation. A strict construc- 
tion would limit its effect to matters of procedure rather than of substantive 
law. The United States Supreme Court has often made such statements as: 


“(Due process of law means) a course of legal proceedings according 
to those rules and principles which have been established in our system 
of jurisprudence for the protection and enforcement of private rights.” 


The principal design of the due process clause is generally considered to 
be to secure the person against the arbitrary action of the sovereign, unre- 
strained by the established principles of private rights and justice.” The in- 
terpretation of the Amendment has perhaps been best stated in these words: 


“ 


. the due process notion in American Constitutional law is one 
of reasonableness, of a prohibition by the fundamental law against arbi- 


6. 57 8S. Ct. 466, 467, 81 L. ed. 409, 411 (19387). 

‘*‘No freeman shall be taken, or imprisoned, or disseised, or outlawed, or exiled, or anywise 
Pam..P nor shall we go upon him, nor 7 upon him, but by the lawful judgment of his peers or 
by the law of the land.’’ Magna Charta, ch. 

77. Murray v. Hoboken L. & I. Co., 18 i. 272, 15 L. ed. 372 (U.S. 1856); Walker v. Sauvinet, 
92 U.S. 90, 28 L. ed. 678 (1876). 

78. Pennoyer v. Neff, 95 U.S. 714, 788, 24 L. ed. 565 (1878). 

79. Missouri Pac. R. Co. v. Humes, 118 U.S. 512, 6 8S. Ct. 110, 29 L. ed. 463 (1885). 
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trary and oppressive governmental action, to be administered by the 
courts as expounders of the Constitution.”®° 

“Due process of law (implies at least) a conformity with natural 
and inherent principles of justice.”* 


When the first great step was taken to eliminate multiple taxation—ip 
the Union Transit case—we find this dissent of Mr. Justice Holmes: 


“It seems to me that the result reached by the court probably is a 
desirable one, but I hardly understand how it can be deduced from 
the Fourteenth Amendment.”™ 


Again in the Farmers’ Loan case he dissents, saying: 


“A good deal has to be read into the Fourteenth Amendment to 
give it any bearing upon this case. The Amendment does not condemn 


everything that we may think undesirable on economic or social 
grounds,”** 


In ascertaining the extent of application to be given to the due process 
clause on the question of jurisdiction to tax, we may well be guided by the 
boundaries that the clause was not intended to condemn everything the Sv- 
preme Court might think economically or socially undesirable; but that on 
the other hand the clause should serve as a restraint upon the state legislature 
from imposing arbitrary and oppressive taxes contrary to natural and inherent 
justice. Also to be considered is the fact that the due process clause of the 


Fourteenth Amendment to the Constitution has been construed to impose 
greater limitations upon the jurisdiction of the states than the Fifth Amend- 
ment™ has placed upon the Federal Government. In Baldwin v. Missouri 
the Court held that mere presence of physical evidences of indebtedness with- 
in the state did not give the state jurisdiction to tax, but in the later case of 
Burnet v. Brooks® the power of the Federal Government to make a similar 
imposition was upheld. In the Burnet case it was said: 


“The limits of state power are defined in view of the relation of the 
states to each other in the Federal Union . . . it is impossible for one 
state to reach out and tax property in another without violating the con- 
stitution, for where the power of the one ends the authority of the other 
begins.” But “as a nation with all the attributes of sovereignty, the U.S. 
is vested with all the powers of government necessary to maintain an 
effective control of international relations.” 


There have been so many cases concerning the due process clause, and 
involving such a variety of subject matter, that we may aptly say that “Due 
process is what due process does. By its fruits and by its fruits alone ye shall 
know it.”*’ Whether or not a given subject matter reasonably comes within 


80. Merrill, Jurisdiction to Tax—Another Word (1935), 44 Yale L. J. 582, 585. 

81. Holden v. Hardy, 169 U.S. 366, 390, 18 S. Ct. 383, 42 L. ed. 780 (1898). 

82. 199 US. 194, 211, 26 S. Ct. 36, 50 L. ed. 150 (1905). 

83. 280 U.S. 204, 218, 50 S. Ct. 98, 74 L. ed. 871 (1930). ; 
84. ‘‘No person shall be . . . deprived of life, liberty, or property, without due process of law.’ 
. Const., Fifth Amend. (1791). 

85. 288 U.S. 378, 53 S. Ct. 457, 77 L. ed. 844 (1933). 

86. Id. 288 U.S. at 401, 404, 396. 

87. Powell, Due Process Tests of State Taxation (1926), 74 U. of Pa. L. Rev. 423, 431. 
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the protection of the due process clause may most safely be ascertained by 
determining whether such a holding would be consistent with the settled 
rules of law evolved from the clause. 


Much confusion has arisen as to the state’s power to tax, from the use 
of the word “jurisdiction”. It is commonly asserted as a rough rule of law that 
a state tax is not forbidden by the Federal Constitution so long as it is upon 
persons or property within its jurisdiction. But we have seen in the Union 
Transit case that a state tax upon a resident person was invalid, where mea- 
sured by property without the state. In the Farmers’ Loan case and in the 
First National Bank case a person was within the territory from whom pay- 
ment of a tax could be forced, but the tax was held invalid. In the Safe De- 
posit & Trust Co. case the beneficial owner of property was within the terri- 
tory—yet a tax based upon his property interest was held invalid. Baldwin v. 
Missouri held that state could not tax the property of negotiable instruments 
even though physically present within the state, when no business situs had 
been established there. The case of Kelley v. Rhoads® holds that a state may 
not even tax tangible property within the territory, when no permanent situs 
has been acquired therein. From the Hans Rees’ decision a tax upon a corpo- 
ration doing business within the state is illegal if it includes income earned 
outside the state. 

In all of these instances there was jurisdiction to tax, in the strict and 
original sense of the term. As between sovereigns, jurisdiction to tax is the 
physical power to tax. So long as there is the ability of a sovereign to lay hold 
of persons or property within its territory and compel a contribution to the 
government, there is jurisdiction. Frequently the word “jurisdiction” is also 
used to denote the constitutional power or right to tax. When it is said in re- 
gard to one of the above-mentioned decisions that the state had no jurisdic- 
tion to tax, it is really meant there was no constitutional right to tax. But to 
use the term in that sense in determining the validity of a state tax is to beg 
the question. 

If the several states were completely sovereign, the above cases would not 
represent the law as to the validity of the taxes. These decisions represent the 
limitations that have been placed upon the state’s jurisdictional power to tax 
by the Federal Constitution—in particular, the due process clause. A principle 
of fairness has been developed pertaining to legality of state taxes. Some of 
the states having the power and jurisdiction to tax have been definitely denied 
the privilege of exercising the sovereign right. 

There are purported to be two principal theories pertaining to the right 
to tax. Under the control theory it is only necessary that the sovereign be in a 
position to force the payment of the tax through the control of persons or 
property. This theory coincides with the physical power to tax, and the juris- 
diction to tax in the international sense. But the theory is not followed by the 
many cases mentioned, which place a rule of “fairness” or “right” upon the 
validity of state taxation. 


The other leading theory in explanation of the right to tax is the pro- 


88. 188 U.S. 1, 23 S. Ct. 259, 47 L. ed. 359 (1903). 
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tection theory. This is essentially based upon the contract theory of govern. 
ment. In consideration of protection of one’s person and property and of ep. 
gaging in various activities, one is said to be bound to contribute to the sup. 
port of the government accordingly. So long as the state gives some protec. 
tion to the thing, person or act in question, it is said to have a jurisdictional 
right to tax the same. A good example of the application of the protection 
theory is the Union Transit decision, where the Court said: 


“Not only is the operation of state laws limited to persons and prop. 
erty within the boundaries of the state, but property which is wholly 
and exclusively within the jurisdiction of another state receives none of 
the protection for which the tax is supposed to be the compensation.”™ 


Up until 1930 the protection theory applied with general consistency. But 
in the more recent cases of Farmers’ Loan & Trust Co. v. Minn., First Nation- 
al Bank v. Maine, and Baldwin v. Mo., the Court in avoiding duplication of 
taxes has gone beyond this doctrine. In the first two named cases the debtor's 
state furnished protection and the courts of that state might be necessary to 
enforce the debt, yet that state was not allowed to tax. In the Baldwin case 
the negotiable instruments were within the state receiving police protection, 
yet taxation was not permitted. 


However, these decisions are sound, and should remain the law. They 
are based upon fact and economic realism. Theories are not permitted to over- 
shadow actualities. In rendering these decisions the Supreme Court was not 
merely acting according to its ideas of what was economically and socially 
desirable; it was extending the rules laid down in the Union Transit case. 
The due process clause was wholesomely extended in application and given a 
modern interpretation, with the full realization that taxation is a practical 
matter and in order that a state may have the right to tax the substantial eco- 
nomic interest pursued must be within the range of the legislative power. If 
such interest is not present within the state, the tax is arbitrary, contrary to 
natural justice, and an encroachment upon the powers of another state, and 
so designedly protected by the due process clause. The Court recognizes that 
although there may be “legs” of the intangible property in different states, 
perhaps furnishing physical power to compel a tax, that there is only one 
state in which it has a true economic situs. Upon this basis almost all of the 
leading property and succession tax cases may be aligned. 

Clearly the state in which the evidences of intangible property are in 
the hands of agents for business purposes is the true economic situs rather than 
the debtor’s or creditor’s domicil. In the strict debtor-creditor situation of di- 
verse residence, where no actual business situs has been established, a more 
difficult case is presented. But it is the economic wealth inherent in the obli- 
gation itself, as distinguished from the money which was paid for it, that 
makes the economic situs the domicil of the “owner” or creditor. Likewise, 
the mere physical presence of a negotiable instrument does not establish an 
89. 199 U.S, 194, 204, 26 8. Ct. 86, 50 L. ed. 150 (1905). 
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economic situs. The instrument is only evidence of an indebtedness, and its 
destruction does not destroy the debt. 

The Fidelity case remains as the outstanding exception to the rule as 
stated. This should no longer be recognized by the Court as expressing the 
law. Intangible property, like tangible property, can have but one true eco- 
nomic situs. Where the evidences of indebtedness and other intangibles are 
held within a state in conducting a local business, as in New Orleans v. Stem- 
pel, only that state has a true basis to tax. 

It is in the income tax decisions that the Supreme Court has principally 
lost sight of the principles of economic situs that it has established in property 
and succession tax cases, and without just cause. In Lawrence v. Mississippi 
the Supreme Court justified a Mississippi tax upon a resident based upon 
income received for business services in Tennessee on the grounds that the tax 
is “founded upon the protection afforded to the recipient of the income by 
the state, in his person, in his right to receive the income, and in his enjoy- 
ment of it when received.”” 

But in making this justification the Court’s reasoning is subject to criti- 
cism. The protection afforded the person is essentially the same regardless of 
the amount of income received. Just as it has been held that a state may not 
tax a resident upon property outside the state, nor accomplish the same end 
by imposing a personal tax upon the resident measured by the amount of 
property outside the territory,” so it should be held that a state may not tax 
a resident upon income accruing outside the state, nor accomplish the same 
end by imposing a personal tax upon the resident measured by the amount 
of income accruing outside the territory. Admitting that protection of the 
person affords a basis for taxation, it does not justify the decision that income 
from without the state is within the taxing jurisdiction. 

In regard to the contention that protection is afforded to the receipt of 
income and enjoyment of it when received, it must be remembered that the 
tax has no direct relation to the income actually brought into and enjoyed 
within the state. The entire income may in fact have been enjoyed in the 
state in which it accrued, or in another foreign state. After income is actually 
brought into the resident state it may be subject to the general property tax; 
but this is a different matter, and such tax would be subject to the state consti- 
tutional rules of equality and uniformity. Through a sales tax, and various 
excise taxes, the actual enjoyment of the income might be properly traced. 

The Graves decision goes to the extreme limit, in allowing the domicil- 
lary state to tax income from land situated in another state. The basis of the 
decision was substantially the same as in the Lawrence case. In the Graves 
case the economic situs is even more permanent and fixed in the state in 
which the income accrues. If there was no right to tax in the former case, 
4 fortiori the right is barred in the latter case. 

It is in the state that income accrues that it has its true economic situs. 
In this state the property and capital and economic organization essentially 


90. 286 U.S. 276, 281, 52 S. Ot. 556, 76 L. ed. 1102 (1982). 
91. Union Refrigerator Transit Co. v. Kentucky, 199 U.S. 194, 26 S. Ct. 36, 50 L. ed. 150 (1905). 
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responsible for the accrual receive protection and make possible the income, 
This state only has the basic right to tax. Taxation by the recipient's state js 
arbitrary, contrary to the principles of natural justice as established in the 
property and succession tax cases, and results in the usurpation of the powers 
of the situs state, and thus could properly be held to be unconstitutional by 
the due process clause of the Fourteenth Amendment. 

The income recipient’s domiciliary state should have the right to tax only 
the income from property temporarily situated in another jurisdiction, or 
from services that have not become a part of the fixed economic life of an- 
other jurisdiction. This would be in accord with the principle that the credi- 
tor’s state may tax the intangible property interest where a business situs has 
not been established elsewhere. 


CONCLUSION 

The due process clause of the Fourteenth Amendment was designed to 
prevent (inter alia) arbitrary state taxation contrary to inherent and natural 
justice, as between the states. It has been properly held in most property and 
succession tax cases that the due process clause prevents a state from imposing 
a tax upon a subject matter having no economic situs in, or basic relationship 
to, that state; that mere presence of persons or property within the state rela- 
tive to the subject matter, although furnishing physical power to enforce the 
tax, may give no constitutional power. 

The same principles should be applicable to income taxation, so that the 
following rules would represent the law: 

1. Tangible property or the income therefrom may only be taxed by the 
state in which the property has its permanent situs. If the property has not 
acquired a permanent situs in any particular locality, only the owner’s domi- 
ciliary state may tax. 

2. Intangible property or the income therefrom may only be taxed by the 
state in which the property has its business situs. If the property has not ac- 
quired a business situs in any particular locality, only the creditor’s domicil- 
iary state may tax. 

3. Income from services rendered may only be taxed by the state in which 
such services are a fixed part of the economic life. If the services have not 
become a fixed part of the economic life of any particular locality, only the 
recipient’s domiciliary state may tax. 

Through adherence to these rules in substance, the law of state jurisdic- 
tion to tax would be fixed and certain, not varying from case to case, and 
would be logically based upon economic fact. 
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The American Lawyer’s Part in the 
Supreme Court Controversy 


By Crartes A. Bearpstey, of Oakland, California 
Member of the Board of Governors of the American Bar Association 


Should the American lawyer play a part in the drama that is being en. 
acted in the Congress and throughout the nation, as a result of the President's 
proposal that he be allowed to appoint six new judges as members of the Su- 
preme Court of the United States, to the end that they may decide existing 
constitutional controversies as the President thinks they should be decided? 
And, if the American lawyer is to play a part, should his part be a leading or 
a minor part? 

The President’s warning to the American people, that in this matter they 
should disregard the advice of “defeatist lawyers”, suggests that it is his de- 
sire that the American lawyer’s part be a minor one, or that it be entirely 
eliminated. 

The plebiscites conducted by the American Bar Association brought forth 
a vote against the President’s proposal, by the general membership of 16,132 
to 2,563, by the House of Delegates of 130 to 7, and by the Board of Governors 
of 14 to o. These plebiscites, like the many other plebiscites conducted by state 
and local bar associations, demonstrate that the great majority of the Ameri- 
can lawyers are opposed to the President’s proposal. Therefore, if the Presi- 
dent’s efforts to eliminate, or at least to minimize the effect of, the advice of 
the American lawyers is due merely to his belief that the advice would be 
directly opposed to his own advice, his effort is easily understandable. 

But, if the President’s effort in this regard is due to a belief that the Amer- 
ican lawyers are not well qualified to advise the American people upon the 
issue presented by his proposal, his effort is not so easily understandable. 

If the issue presented involved the public school system, or the public 
health, or an engineering problem, no group of American citizens would be 
as well qualified to advise the American people, as the American educators, 
or the American physicians, or the American engineers. And, just as certainly, 
no group of American citizens are as well qualified as are the American law- 
yers to advise the American people, in reference to this fundamental issue 
relating directly to the Supreme Court of the United States, and relating in- 
cidentally to all American courts and to the entire system of American juris- 
prudence. 

The American lawyer’s life-work centers around the functioning of the 
American courts. He knows that throughout our nation’s history the Ameri- 
can people have engaged in controversies in reference to the meaning of their 
Constitution. He knows that, when the people adopted their Constitution, 
they created a court—the Supreme Court of the United States—to decide all 
such controversies. He knows that, except when one of these controversies 
was decided by a civil war, all such controversies have been decided by the 
Supreme Court. He knows that the American people have uniformly accepted 
such decisions by the Supreme Court as being final, reserving of course to 
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themselves the right to change the Constitution as thus interpreted by the 
Supreme Court, but not the right to change the interpretation. And he knows 
whether or not it is essential to the preservation and functioning of constitu- 
tional government that the American people should continue to accept such 
court decisions as being final. 

Having spent much of his life trying cases in court, the American lawyer 
knows what such appointments as those proposed by the President would do 
to a court. If A and B were engaged in a private lawsuit, and, if A’s lawyer 
demanded and secured the right to select the judge and the jury to try the 
case, the American lawyer would know whether or not any fair-minded per- 
son would respect either the decision thus secured or the court that rendered 
the decision. 

The American lawyer knows that important constitutional controversies 
are now being tried in the Supreme Court of the United States. He knows 
whether or not it is consistent with the preservation of the independence and 
integrity of the Supreme Court, and with the maintenance of respect for the 
Supreme Court, for the leading spokesman of one side of those constitutional 
controversies, in the midst of the trials, to be allowed to appoint six new judges 
as members of the court, to the end and with the expectation that he may 
thereby secure decisions that are favorable to his side of the pending con- 
troversies. 

The vote against the President’s proposal of 16,132 to 2,563 by the Ameri- 
can Bar Association membership, of 130 to 7 by the American Bar Associa- 
tion’s House of Delegates, and of 14 to o by the American Bar Association’s 
Board of Governors, and the similar votes by members of state and local bar 
associations, cannot be explained away by reference to political considerations. 
These votes evidence the considered judgment of the lawyers of all political 
faiths, of the lawyers who are liberals and of the lawyers who are conserva- 
tives, and of the lawyers from large cities and from small towns and from 
every state in the nation. And these votes evidence the considered judgment 
of that group of American citizens who are best qualified to advise the Ameri- 
can people upon the pending issue—the considered judgment of the only con- 
siderable group of American citizens whose training and life-work make of 
each of them a specialist in the field which the President entered, when he 
demanded that he be allowed to appoint six new judges as members of the 
Supreme Court of the United States, to the end that he might secure the de- 
cisions that he desires as to the meaning of the Constitution. 

These votes clearly indicate that the American lawyer, regardless of his 
belief as to the wisdom and righteousness of the President, and regardless of 
his belief as to the merits of the pending controversies relating to the mean- 
ing of the Constitution, is fully conscious of the fact that there is here pre- 
sented an issue that is of far greater importance than any possible question 
as to the meaning of the Constitution—the issue as to whether or not the in- 
dependence and integrity of the Supreme Court are to be preserved, for the 
benefit of this generation and of future generations. These votes clearly indi- 
cate that the American lawyer fully realizes that the rendition by the Su- 
preme Court of no conceivable decision, or of no conceivable group of deci- 
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sions, can possibly be of sufficient value to the people of the United States to 
compensate them for the damage that will inevitably be done to the Supreme 
Court, and to the American constitutional system, if such decisions are secured 
by the method proposed by the President. 

The foregoing considerations are amply sufficient to give to the Ameri. 
can lawyer a clear and decisive answer to the question as to what part if any 
he should play in the current Supreme Court controversy. He has heard the 
answer; and he is playing the leading part—a part for which he is fully quali. 
fied, a part in keeping with his record for public service and for public leader. 
ship. 

Who knows but that this may be the American people’s promised “ren. 
dezvous with destiny?” And who knows how far the outcome may depend 
upon the fidelity with which the American lawyer plays his part? 
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~Memorial to George Thomas McDermott’ 


“The moving finger writes; and having writ 
Moves on; nor all thy Piety nor Wit 

Shall lure it back to cancel half a line 

Nor all thy tears wash out a word of it.” 


True, indeed, but as we are gathered here today to do honor to the 
memory of a man, a friend, a judge, we know that in the story of life as 
George McDermott wrote it for himself, there is no single line that we would 
cancel, no single word which we would erase. What we find written there 
is a moving human thing and an inspiration. 

Yet, somehow, we are filled with a bitter disappointment, for to most 
of us his hand was stilled before the story of that life was completed. We feel 
a sense of loss as we close the book upon a journey partly finished, upon ad- 
ventures yet untried, upon a tale which ended before the consummation of 


*Memorial address delivered by W. E. Stanley at the Memorial Services in the Tenth Circuit Court of 
Appeals at Wichita, Kansas, April 12, 1937. 
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a march toward the highest pinnacle of achievement which we felt should 
and would have been its only ending. 

This morning we can turn back the pages and recall those contacts, where 
for perhaps a year, a month, a week or a day, his life touched our own and 
left us with something to be remembered and treasured. This morning each 
one of us must scan for himself those portions where for a moment he played 
a companion part and color them with a glow which only the emotions of 
the heart can give. But if we are to give it real meaning, we must voice the 
wife, the children, the bench, the bar, the wrangler, the guide, the soldier 
and that host of friends who were bound to him as by hoops of steel. 

To point out his achievements would be to merely translate into idle 
tinkling words, incidents and scenes, experiences and cases, which George 
has already recorded and placed beyond our ability to change or modify. 

To pass by and view again those honors, which in profusion, came to 
him, would be like wandering into the corridors of a deserted palace, seck. 
ing in vain for the vitality which only a living, breathing occupancy could give, 

Is it not more fitting that we review the chapters as George wrote them 
and see if with the small net of our imagination, we can catch something of 
the theme of that entire story, something of the vital impelling force behind 
the product, which is recorded, something of the message which he left for 
us to strike in our lives a flame, which will, because he lived, weld us closer 
to the ideals of our profession, to our oaths as lawyers and to our honor as men. 

As Tennyson has so fitly said: 


“Since we deserve the name of friends 
And thine effect so lives in me 

A part of mine may live in thee 

And move thee on to nobler ends. 


“Nor blame I death because he bare 
The use of virtue out of earth 

I know transplanted human worth 
Will bloom to profit otherwhere.” 


Let us take that chapter, which tells of his life at the University of Chi- 
cago. It was there that the great Meachem discovered in the student a mind 
so keen that he used him to assist in preparing his Second Edition of Agency. 
It was there that the excellence of his work won for him a degree, cum laude. 
In that chapter, the theme we find is industry and scholarship. 

Turn to those years of happy partnership with Bob Stone, where he first 
used the tools of his profession, where increasing clients, important cases, suc- 
cess as an advocate, brought him recognition as one of the outstanding law- 
yers of Kansas. There the theme is diligence, care and skill. 

Scan the pages written in his home, where with armor laid aside, no 
longer judge, he there became a husband, father, guide and pal, absorbed in 
interests that to him transcended those of bench and bar and to those friends, 
who came that way, the door was always open and the hearth was never cold. 
There we find written affection, kindness and hospitality. 
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Turn to his life in Topeka, where as president of the Chamber of Com- 
merce, president of the Rotary Club, a member of the Board of Education, 
a teacher of Constitutional law at Washburn College, a trustee of that Col- 
lege, he gave his time and energy to build for the community in which he 
lived. That chapter is a record of service. 

Take those many pages filled with meetings of the Bar where we find 
him advancing new ideas, new thoughts, fearless in the advocacy of those 
things which he felt would raise the standards of his profession. There we 
see leadership. 

Then there is the chapter where he left his home and child and turned 
to don the olive drab and answer a call to the colors, even as his father had 
answered it years before. What is written there, if not sacrifice and love of 
country ? 

Consider those jolly chapters of adventure, a tale of fishing trips, of duck 
blinds, of mountain streams, of open fields, of a galaxy of friends and best 
of all of that happy quartette, which like D’Artagnan and the three Mus- 
keteers was ever ready, day or night, to wring from every passing circumstance 
some new adventure. There was written sportsmanship, friendship, courage 
and steadfastness. 

Then comes the last chapter, his record on the bench. When he assumed 
new duties and new power, there still remained in him the common touch; 
honors left him still a modest friend. Where cooperation with his associates 
was his practice, he never surrendered or compromised a conviction. His 
quick brilliance would push dull arguments aside to find the truth and from 
his pen came opinions, not only right and sound but ones where clearness of 
logic and excellence of expression attested the true Judge. And there it is 
that the pages portray that unerring sense of justice, that love of truth, that 
adherence to right. 

The last page is turned, the book is closed, we have caught many of the 
varied factors which gave color to his life, but these are not enough. We find 
each chapter struck a different note. What we seck is that underlying theme, 
which runs through each page and line, that ineffable something, which gives 
texture to the whole, that lesson which is there for you and me. 

What I see back of it all, running like a silver thread through every con- 
tact and every experience, greater than all the rest, is loyalty. Loyalty was the 
key note of that life. That to me is what he has left for us that we may catch 
the inspiration of its effect and with it implement our lives. 

Read it all, consider well each page and there it stands, loyalty to his 
family, loyalty to his ideals, loyalty to his friends, loyalty to his profession, 
loyalty to his duty, loyalty to his principles, loyalty to himself. 

This is his contribution which may carry on in each of us. His life gives 
voice to this admonition even as Shakespeare gave it voice through the words 
of Polonius, 

“This above all: to thine own self be true, 
And it must follow, as the night the day, 


Thou canst not then be false to any man.” 
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What more can he leave to his family, his associates, and friends? We 
must solace ourselves with this contribution. 

Let us no longer feel that his work is unfinished. A few more years could 
add little more which could better equip him for a new life. We must accept 
the wisdom of the judgment of that higher Court to which there can be 
no dissent. 


“The moving finger writes; and having writ 
Moves on; nor all thy Piety nor Wit 

Shall lure it back to cancel half a line 

Nor all thy tears wash out a word of it.” 
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THE STATUTE OF LIMITATIONS—Application to Cause of Action Arising Out of 

a Continuing Nuisance— 

In a suit for permanent damage for injuries to land, caused by the discharge of salt 
water and noxious refuse from defendant’s oil wells into a stream by which it was carried 
to plaintiff's land, it was held that the cause of action accrued upon the first visible show- 
ing of refuse upon the land and was barred by the two-year statute of limitations, although 
there was a showing that all the appreciable damage suffered had occurred within the last 
two years before suit. Seglem v. Skelly Oil Co., 145 Kan. 216, 65 P. (2d) 553. 

Generally the results of the application of the statute of limitations are excellent, but 
there are instances in which one may be permitted to have some doubt. This is espe- 
cially so in regard to its application to continuing nuisances. 

First, it is useful to distinguish between those acts which are trespasses to land and 
those which are essentially nuisances. The cause of action in the former arises immedi- 
ately upon the commission of the wrongful act, and the statute of limitations runs from 
that time. All resulting damage, present and prospective, must be recovered in one action 
within the period of the statute limiting torts. 16 B. U. L. Rev. 1020. 

The case of repeated trespass is more closely allied with our problem. Since in such 
cases the wrong-doer has a legal duty to discontinue the acts, the injured person has a 
right to recover at any time within the prescriptive period for all injuries suffered which 
occurred before suit within the period of the statute limiting actions on torts. 

The continuing nuisance differs from this situation in that the act does not take place 
upon the property of the plaintiff, and it is the effect of this act which gives rise to a first 
cause of action. Continuing nuisances can logically be divided into two classes. 

The first class includes those which equity will not enjoin. If it is not “legal, just, 
and proper to practically compel an abatement of the cause of injury,” then the nuisance 
may be considered permanent. L. R. A. 1916 E 1056. A nuisance which is permanent be- 
cause non-enjoinable should be carefully distinguished from one which is permanent 
because of the character of its physical structure. Permanency of the structure should not 
be determinative of the permanency of the nuisance. Thus, a flimsy shack may be per- 
manent for equitable reasons, while a substantial building may not be. Damages result- 
ing from a nuisance which equity will not enjoin should all be sought in one action, and 
such cause of action accrues immediately upon the first invasion of plaintiff's rights. Since 
there is no continuing duty to cease the injurious acts, only one cause arises and the in- 
jured person should not be allowed to accomplish by many successive suits that which 
he could not secure by an injunction. 

The second class includes those which equity will enjoin, either because of the un- 
lawful nature of the structure or because of the unlawful operation thereof. In this class 
of nuisances the plaintiff should be allowed to recover, in successive suits, for the present 
and future effect of all injury sustained from acts taking place before suit within the 
number of years prescribed by the statute. The right to bring such actions should only 
be barred by the prescriptive statute of limitations, which would start running anew upon 
the bringing of each action. 

In support of the proposition that plaintiff should be allowed to recover permanent 
damages for all the injury suffered and last occurring within the two-year period before 
suit, see Commercial Drilling Co. v. Kennedy, 172 Okla. 475, 45 P. (2d) 534. This was 
an action for damages for permanent injury to real estate caused by continuing salt water 
pollution. The statute of limitations began to run at the time it became obvious that a 
permanent injury was suffered. The court stated, “However, in a case where the injury 
grows progressively greater due to a continuation of the tortious acts, the statute of limi- 
tations bars recovery only for the damages flowing exclusively from that portion of the 
permanent injury which was obvious more than two years prior to the commencement 
of the action * * * We must bear in mind that in this character of case the cause of 
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the injury may be abatable, while the injury itself may progressively reach a stage where 
it is not. * * * Thus when it becomes obvious that a permanent injury has been suf. 
fered by the real estate, a cause of action for permanent injuries accrues, and the statute 
of limitations begins to run as to the damages, present and prospective, resulting ex. 
clusively from the permanent injury then suffered. But the statute can not run as to 
damages which may later be caused by future possible injuries not yet inflicted by the 
possible continuance of the abatable source of the injury.” See, also, Indian Territory I]. 
luminating Oil Co. v. Klaffke, — Okla. —, 61 P. (2d) 669 (1936); Weller v. Snoqualmie 
Falls Lumber Co., 155 Wash. 526, 285 P. 446. 

Upon reason it would appear that plaintiff should also be able to recover, in any one 
of the successive actions, damages for the future coytinuance of the wrongful acts. Such 
recovery would bar further actions and in effect be granting a license to the defendant 
to continue his acts. See Strange v. Cleveland, C., C. & St. L. R. Co., 245 Ill. 246, 252, 
gt N.E. 1036; City of Ottumwa v. Nicholson, 161 Iowa 473, 143 N.W. 439, L.R.A. 1916 
E. 983; Risher v. Acken Coal Co., 147 Iowa 459, 124 N.W. 764; Kafka v. Bozio, 191 
Cal. 746, 218 Pac. 753, 29 A.L.R. 833. 


Professor Charles T. McCormick in 37 Harv. L. Rev. 574 says, “The present writer 
believes upon principle that, if the elective theory be adopted, the power of recovering 
prospective damages and thus bringing all the possibility of further litigation to a close 
should never be cut off by lapse of time short of the prescriptive period, so long as the 
continuing nuisance itself persists. Assume a smelter erected in 1900 and emitting destruc. 
tive gases immediately and continuously thereafter and a four-year limitation period. The 
plaintiff in 1905 contemplates an action for entire damages. It is clear that as regards past 
damage, such as loss of rental value, trees destroyed and the like, he can recover only for 
those losses which happen in 1901 and after. But why should the fact that he has had, 
for the statutory period, an option which he has not seen fit to exercise and which he 
could only exercise by surrendering his right to complain in the future, prevent him from 
now exercising that option? Certainly its exercise would be in accord with the policy 
underlying limitation statutes, the attainment of finis litium. What is the foundation of 
the claim in 1905 for prospective damages? Clearly it is not the original breach of duty 
in beginning the operation of the factory in sending out fumes in 1900, for that is not 
the cause of the present depression of the selling value of the plaintiff's land. If, after the 
original operation of the factory, its use had been abandoned, the present probability of 
future damage would not exist. If it had been abandoned and then had been resumed 
the day before the action was brought, could it be claimed that the action for prospective 
damage was barred? If the duty continues, why can not the act or omission constituting 
the last breach of duty be assigned in the declaration more logically than the first? To 
hold otherwise is to hold that the first breach of the duty extinguishes it and converts it 
into a mere liability for damages. This, of course, is not the law. The duty continues and 
may be enforced by injunction.” 

Treating this question by analogy with another phase of the law, it appears that the 
solution presented here is reasonable and proper. Consider a contract for continuing per- 
formance. Upon actual breach, the obligee may have an election to treat the contract as 
at an end and sue for entire damages, or to treat it as continuing and await the time 
when performance should have been completed. His right to the former action does not 
start the statute running as to the latter. Heery v. Reed, 80 Kan. 380, 102 P. 846. 


To hold that the right of action for permanent damages must be brought within 
the period of the statute from the first invasion often works an undue hardship. Imagine 
the plaintiff's surprise to find, upon resort to the courts, that his action was barred years 
before he noticed any appreciable injury. The average plaintiff is not one who desires 
the notoriety or expense of litigation and will resort to the courts only when it appears 
that he has suffered considerable injury. If the plaintiff is to be forced to bring suit im- 
mediately upon the appearance of the invasion and before he has suffered any appreciable 
damage, the effect will be to cause litigation in cases of little import. Even though he 
should sue, the prospective damages might be so uncertain as not to allow him adequate 
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recovery. Surely it is not furthering the purpose of the statute of limitations to force 
numerous actions for trifling injuries, where the plaintiff might never sue since time may 
show that his injuries may be trivial. 

However, in the Seglem case cited at the beginning of this article, a different result 
was reached. One of the cases upon which the court relied was that of McDaniel v. City 
of Cherryvale, 91 Kan. 40, 136 P. 899. It would seem that the McDaniel case could be 
distinguished on the ground that the nuisance fell into the first class that we discussed— 
that which equity will not enjoin. In the Seglem case the court said, “It should not be 
overlooked that this was an action for permanent damages to the farm and not for re- 
curring damages nor for the abatement of a recurring or continuing nuisance.” We be- 
lieve that if the Seglem case would have been a proper case for abatement, as the court 
intimates it might be, then the right to sue for permanent damage should not have been 
barred short of the prescriptive period. 

However, the opinion in the Seglem case is well supported by authority of the Kan- 
sas decisions. Fulmer v. Skelly Oil Co., 143 Kan. 56, 53 P. (2d) 865, and cases cited there. 
The majority and dissenting opinions are based upon the same sources but differ in con- 
dusion in that the majority accepted the first pollution of the stream as the initial dam- 
age upon which the right of action accrued and the statute started to run even though 
such damage was nominal. On the other hand, the dissenting opinion considered this 
initial damage inconsequential, and stated in substance that a cause of action for recovery 
of damages does not arise until the injury actually occurs. Under the theory submitted 
above, this would not be in issue. 

A remedy for the situation that we have discussed could be found in legislative en- 
actment, but we believe that the court could reach the same conclusion upon sound, legal 
theory. —Roszrt J. Lewis, ’37, and Lioyp Ericsson, 37, University of Kansas Law School. 
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What Others Are Doing 


Empowering attorneys to take acknowl- 
edgments, oaths and affidavits without their 
appointment as notaries is the purpose of 
a bill recently introduced in the New York 
Legislature. 

The bill has been approved by a con- 
siderable number of bar associations. The 
Brooklyn Bar Association in approving the 
bill, commented: 

“Since the power to administer an oath 
is given to a Clerk of a Court, a Deputy 
Clerk, a Police Justice, a Justice of the 
Peace, a Deputy County Clerk and a Spe- 
cial Deputy County Clerk pursuant to Sec- 
tion 357 of the Civil Practice Act, it would 
seem logical and orderly that an attorney, 
who is a sworn officer of the Court, be 
equally qualified to exercise such power.” 


The State Bar of California has been un- 
dertaking the work of local annotations to 
the Re-statement of the Law, and much of 
the work has been under the direction and 
supervision of law school professors, who 
have devoted their time and service. The 
actual labor is done by employees paid by 
the State Bar. Two thousand five hundred 
dollars has been appropriated for the year 
1937 for preparatory work on Property and 
Trusts. Annotations on contracts have been 
completed and published. Agency and Con- 
flict of Laws has been completed, and Torts 
is practically completed. 


Of particular interest to attorneys having 
business before the Commissioner of Work- 
men’s Compensation is a controversy which 
has been raging between members of the 
California association, the last comment of 
which appeared in the February, 1937, is- 
sue of the California State Bar Journal. 
From the communications of members 
printed in this issue, it is apparent that 
there is widespread criticism of the Indus- 
trial Accident Commission and its referees, 
which body administers the California 
Workmen’s Compensation Act. Several in- 
vestigating committees appointed by the 
bar association have reported, exonerating 


the Commission and the referees from ya. 
rious charges of misconduct. 

Communications attacking the Commis. 
sion may be grouped as follows: 

1. Letters from attorneys who have had 
little or no previous experience with Com. 
pensation boards, and who were disgrun. 
tled because of the procedure or result in 
a particular case. 

2. Letters from attorneys usually repre. 
senting applicants (claimants) who charge 
that the Commission favors insurance car- 
riers and their attorneys who appear fre- 
quently before the Commission, and that 
the Commission “is in the hands of a small 
interested circle.” 

3. Letters from attorneys usually repre- 
senting insurance carriers and employers, 
who feel that the Commission is “applicant- 
minded”. 

Many of the communications oppose the 
California law which does not allow an ap 
peal from the referee’s rulings on questions 
of fact. 

A survey by a claims attorney for an in- 
surance carrier shows that over a period of 
years that in 940 out of every 1,000 cases 
under the compensation law, relief is af- 
forded to applicants without a contest. Of 
the 60 cases rejected by the insurance car- 
riers, 42 of the 60, or 72% are decided by 
the Commission in favor of the applicant. 
In short, 982 out of every 1,000 applicants, 
or 98.2% receive compensation. 

This attorney believes that such a history 
shows that referees and the Commission 
unduly favor applicants, if anyone. He 
points out that of the contested cases, a 
large majority should be resolved in favor 
of the insurance carriers, because these cases 
represent situations where the claim is re- 
jected by experienced adjusters or attor- 
neys as being without merit, and rejected 
because it is felt they can be won before 
the Commission. 

* ¢ @ 

The following opinion appears in The 
Insurance Counsel Journal (Vol. 2, No. 2, 
P- 5): 

“® * ® 4 decision of Pickett, J., in the 
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case of Salvatore D’Amico vs. Frisbie Pie 

Company, reading as follows: 

“The plaintiff bought a five-cent pie; 

"Twas wrapped in celophane and stamp 
marked with defendant’s name. 

And now unto the Court doth cry, the 
plaintiff, that within this pie 

‘A mus decamanus’ dead did lie, 

And when the hungry plaintiff bit into 
this pie that wasn’t fit for human delec- 
tation, 

His stomach felt such dreadful qualms 

That nothing less than money balm 

Will cure his perturbation. 

He swears le morte rat made him gag, 

And from defendant wants some swag 

To smooth humiliation. 

For lemon pie his appetite no longer yearns 
with keen delight, 

A grievous deprivation. 

He lost no time from work or play, 

And so for this there’s naught to pay. 

Defendant’s exultation. 

He cites the Court from law reports, 

Res ipsa, warranty and torts, 

To ground his grave contention 

That law and justice all demand 

That his ’ad damnum’ one ‘grand’ 

Be taken as the true dimension 

And measure of the direful wrong 

Done to his lost digestion. 

But thinking well upon his cause 

Twenty-five dollars and no ‘gold clause,’ 

Seems reasonable compensation. 

And so for that may judgment stand 

To him who asks a fulsome ‘grand,’ 

A gross exaggeration.” 


The Oklahoma State Bar Journal (Vol. 
7, No. 4, p. 68) recently quoted from the 
opinion of the Kansas Supreme Court in 
Depew, et al v. The Wichita Association 
of Credit Men, 49 P. (2d) 1041, the case 
brought by the Committee on Unauthor- 
ized Practice of the Wichita Bar Associa- 
tion against a corporation to restrain it from 
bringing collection actions and signing in- 
tervening petitions in the District Court. 


The following extract from the 1936 Year- 
book of the Association of the Bar of the 
City of New York, reflects that the spirit of 
fraternalism is alive within the bar, and 
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may provide an idea for philanthropists of 
our state: 


“THE STETSON ROOM AT SAINT 
LUKE’S HOSPITAL 


Extract from Will of the Late 
Francis Lynde Stetson. 
“Twenty-second: I give the sum of 
twenty-five thousand dollars ($25,000) to 
St. Luke’s Hospital upon condition that at 
all times and perpetually it shall maintain 
one free room called the Stetson Room, and 
therein shall furnish free treatment for one 
member of the Bar Association aforesaid to 
be nominated from time to time by the 
President of the Association for the time 
being.” 
“Accepted by Saint Luke’s Hospital 
January 30, 1922. 
“Members wishing to avail themselves of 
this privilege should apply by letter to the 
President of the Association.” 


Various experiments in pre-trial proce- 
dure have been claiming increasing atten- 
tion. 

Suffolk County, Mass., has used a meth- 
od for a year whereby preliminary motions 
and other matters are placed upon a pre- 
trial calendar before a division of the court 
which will not hear the trial of the case. 
Not only are the issues drawn in this divi- 
sion, but attempts are made to arrange con- 
ferences between parties and their attor- 
neys for the purpose of effecting settlements. 
Because of the liberal discussion of the is- 
sues involved it is felt that it is desirable 
that the judge who presides at the trial be 
not in charge of the pre-trial sessions. The 
advantages of the pre-trial method are more 
frequent settlements, which results in 
speedy disposition of litigation, uniform un- 
interrupted work of the trial court during 
jury terms, greater stability of the trial 
docket with more accurate estimates of trial 
dates possible, and resultant fewer continu- 
ances. 

The Lawrence County, Mass., trial court 
conducted a seven weeks’ experiment in 
pre-trial work. One week of the seven was 
given over to the pre-trial call. Three hun- 
dred ninety-nine cases were listed for hear- 
ing, from which 245 were passed to the trial 
list, involving 147 trials because of con- 
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solidations. This result was not as encour- 
aging as anticipated and several new varia- 
tions in pre-trial work were indicated. 
However, the year’s experience of Suffolk 
County, as reflected in the January, 1937, 
issue of “The Bar Bulletin” of the Bar As- 
sociation of the City of Boston, clearly 
shows the value of the pre-trial work as an 
aid to reducing the number of trials: 


“Work OF THE Pre-TRIAL SESSION OF THE 
Superior Court 1n SuFFOLK County, 
AucusT 25, 1935, To JuLy 1, 1936 
No. cases called to pre-trial session. . . 4,637 

Disposition in pre-trial session: 
Non-suits and defaults 
1,009 


Active jury cases remaining 3,628 
Cases in which jury waivers were 


obtained and sent to “A” Session.. 182 


Disposition of the remaining 3,446 
Settled in pre-trial session. . .2, 
Settled after pre-trial 2,578 
No. jury cases tried in Suffolk 
during year ending June 30, 1936.. 868 
3,446” 
* * @# 

“Experienced Lawyer Service” is the sub- 
ject of comment in a recent issue of the II- 
linois Bar Journal (Vol. 25, No. 5, p. 145). 

In 1934 the Illinois State Bar Association 
created such a service, the first of its kind, 
and according to the article, “It marked 
the first official recognition by any bar as- 
sociation of the fact that the practice of law 
has developed such a wide range of fields 
in which to practice that it is a physical im- 
possibility for the average lawyer to be uni- 
formly successful, or even moderately well 
informed, in the entire range of modern 
practice.” 

The service works in the following man- 
ner: 


“When a client enters the office of an at- 
torney duly licensed to practice law, the 
lawyer can and will give him advice on any 
matter coming within the vast range of the 
practice, and such advice will be sound 
and beneficial to the client’s best interests. 


“The Experienced Lawyer Service recog- 
nizes these difficulties confronting the gen- 
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eral practitioner in offering to him th 
means whereby he can extend his usefy), 
ness to his clients beyond the range of his 
own limited experience. When he find 
himself confronted with a problem outsi¢, 
his previous training and experience, th 
modern lawyer turns to the Experienced 
Lawyer Service for a list of consultants 
whose training and experience qualify then 
to assist him in the solution of his problem, 

“From this list of consultants and the 
biographical data furnished through the 
service, the lawyer selects the consultant 
whom he thinks might be of the most a 
sistance to him, knowing in advance the 
per hour charge which the consultant 
makes for such services. He contacts the 
consultant, talks over with him the general 
background of this unfamiliar field of prac. 
tice, obtains his opinion on the immediate 
problem at hand, and returns to the client 
with a better grasp of the difficulties in. 
volved and a clearer understanding of the 
procedure to be followed in overcoming 
them. 

“Unless the inquiring attorney should 
suggest the employment of the consultant 
as associate counsel, the client in no cas 
comes in direct contact with the consultant, 
and in most cases the consultant has no 
knowledge of the client’s identity. There is 
no question of division of fees between con- 
sultant and inquirer; the consultation fee is 
the only obligation which the inquiring 
lawyer assumes through use of this service. 

“To the general practitioner, the Experi- 
enced Lawyer Service means the difference 
between haphazard bungling and well.in- 
formed service to his client. This consulta- 
tion service saves him hours of laborious 
research in difficult fields of the law, leav- 
ing him free to devote that time to his 
other clients. Through satisfied clients it 
means increase in his practice. With the co- 
operation of the Experienced Lawyer Serv- 
ice consultants, the lawyer of Illinois can 
indeed hold himself out to the public as 
being in a position to render legal advice 
in practically every branch of the law. 

“The use of this service by members of 
the Illinois State Bar Association has been 
increasing steadily, and the fact of its in- 
creasing use and popularity gives indica- 
tion that it is filling a real need in the 
practice of the law in Illinois. All inquiries 
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for lists of consultants, as well as registra- 
tion under this service, are handled through 
the Springfield office of the Association. 
There is no charge whatever for registra- 
tion or information.” 

The Los Angeles (California) Bar Asso- 
ciation has recently established such a serv- 
ice, and a similar plan has been in opera- 
tion in the New York City Bar Association. 

A touch of pathos and an indication of 
the timeliness of such a plan is found in an 
anonymous letter to the editor of “The Bar 
Bulletin,” the publication sponsored by the 
Bar Association of the City of Boston: 
“To the Editor: 

“I am very glad to submit this contribu- 
tion to your review of the economic condi- 
tion of the legal profession. 

“My income from the practice of law 
during my first year at the bar was less than 
two hundred dollars, and present indica- 
tions do not portend any substantial in- 
crease during the next year. That is the sum 
and substance of my own economic experi- 
ence as a lawyer, and it reflects the prevail- 
ing conditions among junior members of 
the bar. One acquaintance assures me that 
his employment as a lawyer costs him thirty 
cents a day, a necessary disbursement for 
carfare and a cheese sandwich. 

“It is my suggestion that the economic 
conditions of some of our lawyers, both 
juniors and seniors, might be improved 
through the establishment of personnel de- 
partments in the bar associations. No doubt 
many of us are victims of maladjustment, 
condemned to lives of frustration because 
of shackles we are powerless to sever. 

“A lawyer may be deeply absorbed in ad- 
miralty law, but find only farmers for cli- 
ents. My own particular interest is income 
taxation, and my education and experience 
in accountancy may be considered an added 
qualification, but my talents(?) thrive un- 
sung and are wasted on penniless clients. 
Others are fitted by education and personal 
qualities for a variety of specialties, but one 
who made an aggressive effort to lift him- 
self out of a rut would probably earn only 
the wrath of a committee on professional 
ethics, 

“Many have only meager opportunities 
of ascertaining what they can best do. It 
would seem to the best interest of the legal 
profession to enable these to attain a proper 


place. The social organization of lawyers 
for the good of its members would unques- 
tionably be attended by increased benefits 
to the public. 

“The report of the New York Commit- 
tee recommending the use of lists of quali- 
fied specialists, organization of legal clinics, 
cooperative law offices, and requiring ad- 
mission to the bar as qualification for em- 
ployment in certain classes of the public 
service, as the basis of collective profession- 
al expansion merits careful consideration.” 

* * # 


“An Employment Bureau for Young 
Lawyers,” an article in the Journal of the 
State Bar of California (Vol. 12, No. 1, p. 
14), relates of the establishment in Cali- 
fornia of a placement bureau, with a per- 
sonnel of thirty attorneys from an equal 
number of communities, who co-operate 
with law school faculties in secusing open- 
ings in law offices for graduating law stu- 
dents. 

eee 

That the presentation by the Wichita As- 
sociation of “Fooleries of 1936” at the state 
meeting last May had a counterpart in 
Ohio, is shown by a report of a “Twelfth 
Night Revels” evening of the Cleveland 
(Ohio) Bar Association. 

Gounod’s “Faust” was shown to be noth- 
ing more than a breach of promise suit. 
The opera was re-named “The Case Against 
Faust,” and the performance was by a cast 
of Cleveland attorneys. 

Excerpts from a review of the skit which 
appeared in the February 1, 1937, issue of 
the Ohio State Bar Association Report, fol- 
low: 

“Poor ‘Maggie’, a manicurist, went up to 
a room in the Hollenden Hotel when she 
was told that there was a man up there bit- 
ing his fingernails, and there she met Faust, 
strong and vigorous. Karl Heyner’s inter- 
pretation of ‘Maggie’ kept the audience 
roaring. By the time the manicure had been 
performed, it was a case of love at first 
sight. An offer of marriage was made and 
accepted, a trip to Ripley, New York, fol- 
lowed, and there the discovery was made 
by Marguerita that Faust was older than 
he appeared to be. This deception was the 
basis of the breach of promise suit. Judge 
Whisper, who presided and looked like A. 
H. Fiebach, had his Bailiff, George E. 
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Beach take down the address of Marguerita, 
which was 1916 E. 84th Street—an address 
that is well known. 

“Roger Zucker, able counsel for poor 
“Maggie,” announced the plaintiff rested. 
Faust (Richard McNelly), stated he did not 
have counsel and that he desired to present 
his own case. Judge Whisper advised him 
he would have to ask the questions from 
the trial table and then take the witness 
chair and answer those questions. This was 
an unusually comical performance. There 
were numerous humorous situations. Dr. 
Mephistopheles (John Kerr), an eminent 
alienist and surgeon, was called in to state 
the age of Faust, and stated he performed 
a glandular operation. He was asked to 
perform another one off-stage, which he 
did, while his patient screamed. Both re- 
turned, Faust with a bloody towel around 
his throat, Dr. Mephistopheles with a 
bloody knife in his right hand and a small 
can in his left, containing the youthful 
glands which he had removed from Faust, 
because he had not been paid for the first 
operation. Faust, at this time, was a hope- 
less wreck. The jury’s verdict was given by 
the Male Chorus singing ‘Will you love 
me in December as you do in May?’ 

Ben Levine at the ‘mike’ announced the 
broadcast which was sponsored by the W. 
H. Anderson Company, the only advertiser 
in the Bar Journal and with enough money 
to sponsor a radio program. The Mae West 
Publishing Company cooperated with the 
Anderson Company, however. Ben, in in- 
terviewing Walter Stewart, established the 
fact that a Municipal Court judge’s hard- 
est job is campaigning for re-election, and 
that it takes half of each day, the other half 
being spent on the bench; through John J. 
Fuerst he established that Dave Brown is 
no longer an Assignment Commissioner, 
but that he is tight rope walker, that the 
judges look forward to having cases sent 
into their room, and that the judges’ room 
is now an advertising agency; through 
George B. Harris, Levine obtained a rem- 
edy for tardiness in opening Common Pleas 
Court in the morning. Harris would pur- 
chase alarm clocks for all the judges and 
the lawyers. Through Russell N. Chase, 
Levine established that Harry Payer is most 
noted for his pulchritude and his symphonic 
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flow of polysyllables; that Judge Powe), 
chief asset is a sunny disposition, which hy 
is able to hide in the court room; that J 
Slower Than Molasses in January must ng 
be expected to decide a case within thre 
years after it is submitted; through John 
Kapp, masquerading as Judge George p. 
Baer, Ben found out that Baer thinks th 
Alley Bill, which saved him a thousand dd. 
lars campaigning expenses, “is a godsend 
to all of us good Common Pleas judges.” 
Herb Spring, masquerading as former Com. 
mon Pleas Judge George Kerr, told Levine 
that in his (Kerr’s) opinion, the Alley Bil 
is a calamity.” 
* * @ 

A poll conducted by the Hennepin Coun. 
ty (Minneapolis, Minn.) Bar Association on 
the Supreme Court proposal resulted in 668 
votes against the President’s proposal and 
119 in favor of it. A state-wide poll con- 
ducted by the Minnesota State Bar Associa- 
tion showed 1,744 “no” votes and 454 “for”. 

The Los Angeles (California) lawyers 
club completed a poll of its members March 
17th. To the question “Are you in favor of 
President Roosevelt’s proposition to increase 
the number of Justices on the U.S. Sv- 
preme Court?” the vote was 1,892 against 
and 1,169 for. 

“Are you in favor of appropriate enact- 
ment by amendment to the U.S. Constitu- 
tion or otherwise providing that the US. 
Supreme Court cannot declare any Act of 
Congress or of a state legislature unconsti- 
tutional upon less than two-thirds vote of 
the court?” 1,659 voted against this propo 
sition and 1,379 in favor of it. 

* ¢ @ 


“As long as we have sham suits and fake 
defenses, and as long as some judges and 
lawyers are indolent and dilatory, we must 
have rules that serve to prod them along.— 
Justice George T. McDermott.”—From the 
Journal of the American Judicature Soci- 
ety, Vol. 20, No. 4, p. 164. 


The Missouri Bar Journal for March, 
1937, reports that in three recent cases in- 
stituted by Boyle G. Clark, General Chair- 
man of the Bar Committees, the Supreme 
Court of Missouri banned laymen practic- 
ing before the Public Service Commission. 
A unanimous decision held that the court 
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tr has inherent power to define and regulate The Legal Aid Society of Cincinnati, 
. the practice of law independent of any stat- Ohio, in its report for 1936, states: 


ute, since this power is judicial and not 
legislative, and further held that Missouri 
gatutes defining the practice of law to be 
constitutional. 

The same issue relates that the Bar Com- 
mittees have filed an action in the Circuit 
Court of the City of St. Louis for a declara- 
tory judgment concerning the practices of 
laymen insurance adjusters in the employ 
of insurance companies. 

Also a quo warranto case in the Supreme 
Court was decided adversely to the collec- 
tion agency of C. S. Dudley & Company, 
the lay agency being fined one dollar and 
costs and ordered to cease and desist its un- 
lawful practices on penalty of the forfeiture 
of its charter and franchise. Objectionable 
practices of defendant included the hiring 
by the agency of attorneys for the agency's 
dients, and splitting of fees with attorneys. 


“We received 5,388 applications for legal 
aid in the civil division, secured $5,540 for 
clients, appeared in court on 336 cases, set- 
tled 661 without litigation and rejected 728 
because of ability to pay for legal services. 
There were 550 wage claims, 104 work- 
men’s compensation; 396 landlord and ten- 
ant, 480 domestic relations, 234 personal 
property, 58 old age pensions, and 158 pro- 
bate matters. 

“The clinic is composed of senior stu- 
dents of the law schools, a chief counsel, 
two full-time and one part-time attorneys. 
One full-time attorney handled a criminal 
division, and appeared in police court on 
612 misdemeanors and 570 felonies. In the 
first class he secured 261 dismissals, and in 
the latter 179. In addition to the staff the 
Society receives help from volunteer attor- 
neys and others.” 
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Speaking of sit-down strikes, isn't it about time judges, seventy years old and younger judges, go 
on a sit-down strike against so-called briefs? Here’s one now. Defendant's brief 73 pages, plaintiff's re. 
ply 49 pages, defendant's reply to plaintiff's reply 10 pages, total 132 pages. Sort of an endurance con- 
test camouflaged under the name of briefs. Perhaps lawyers might think through their cases instead of 
typing a continued story. An average brief can be written in ten pages. Twenty pages surely might be 
called a maximum brief. Most matters could be said much better in three pages. Maybe, just maybe, 

most lawyers and judges too, need a strict, disciplinary course in thought expression. The course is cheap, 
It can be taken at home without cost. First write a 30-page brief or opinion, then reduce it to five, which 
will be about the proper length. Then you will feel real good because you did something. 





“Bar examiners have merely aped the professors. With rare exception they are qualified neither to 
ogee questions nor to grade answers upon the important levels and over the whole field of the law. 
. . Bar examinations undermine and frustrate the efforts of the universities to improve legal train- 
ing. They are unrelated to almost.every function that a lawyer has to perform. . . . They narrow the 
range of the student's interests, and limit the scope of his duties. They place emphasis upon the least 
important phase of his training. They are an UNINTELLIGENT (capitals ours) attempt to do what 
needs to be done with the utmost intelligence. THEIR BEST RESULTS ARE TRIFLING.” 

There, sir, I knew there was something wrong with bar examinations when in 1909 and 1910 I was 
successively and successfully passing the exams in Ohio, Virginia and finally in Kansas, the easiest of all. 
These quotations are from none other than Leon Green, Dean of the Northwestern University Law 
School, Chicago. All subsequent quotations herein are from Bulletin No. 15, of date Dec. 21, 1936, as 
written by the Dean. 

Let’s ramble along a little through the Dean's Bulletin. “A debased legal service is far more to be 
feared than a debased currency.” Hark back to the days of ’96, and Bryan vs. McKinley, all you that 
remember so far rearward, a fast and furious campaign which eventually led to pink slips and other 
matters as bad or worse, warning employees through their pay envelopes that if McKinley failed of elec- 
tion on the following Tuesday there would be no more pay envelopes. “A social order, and especially a 
complex democratic social order, depends more upon its lawyers than upon any other single group of 
citizens.” An old thought you find here dressed in a new garb of language. 

“Every worth-while innovation the universities have made has met with professional inertia, and 
now and then active opposition. . . . For years the universities have been insisting upon adequate 
standards as the basis of entering upon the study of law. Most of them have been compelled to mark 
time while the profession dallied with the problem. . . . The profession has given practically all its 
attention to the matter of admission to the bar instead of preparation for the bar.” This is real, right off 
the griddle, hot language. It must be almost fighting language to some lawyers. It must make you want 
to read the entire bulletin, if you haven’t already done so. 

“The simple fact is that bar examinations never have given and never can be made to give any 
great degree of protection against the admission of the unfit to the profession. . . . Except as bar 
examinations involve relatively unimportant legal routine and technique, they almost completely miss 
the mark.” 

Has the Dean hit the bull’s-eye? Just what does the usual bar examination prove, anyway? Hasn't 
the entire emphasis been laid on passing the bar examination instead of acquiring a real foundation in 
law? In fact, the Dean so says: “The more courageous and conscientious the universities, the more pro- 
prietary schools are spawned and the more profitable their operations. Some very worthy students are 
tolled away from the universities by easy requirements, short cuts, or opportunities afforded to hold some 
remunerative job while serving the term of study required before a student can ‘take the bar’.” 

In this connection it must be said that a very high grade of young lawyer has been coming to 
Wichita. Whether we stand apart from other sections of the country, or whether we have been fortunate- 
ly chosen by high-grade young men, I cannot answer. I do know this, that in an eastern sea coast city 
some 28 years ago there were more than one hundred young fellows acquiring the rudiments necessary 
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for passage of the bar by evening study in one law office. Perhaps that is still true not only in one but 
cities. 

aie to the Dean. He declares that, “Nothing else so clearly exemplifies the impotence of the 
profession as does its dallying with a problem of such great import and one of such easy solution.” He 
advocates boards of admission under the control of the courts and profession which should “safeguard 
the training of young lawyers” and which should have within their province “admission to law schools, 
curricula, size of classes, techniques of instruction, quality of student performance, effectiveness of in- 
sructors, thoroughness of law school examinations, granting of scholarships, keeping of records, location 
of graduates, probationary period of practice, visitation to schools,” etc., etc. 

“Such superintendence would afford a dignity and an assurance of rendering a service of profes- 
sional value that is utterly lacking in the sterile drudgery of current bar examinations.” 

Probably this is about all of the discussion you will care to absorb. Certainly it is enough to jar the 
tendency of the average lawyer to let well enough alone. 

Kansas, as you know, stands in the forefront today on requirements for admission to the bar. Under 
the able leadership of Chief Justice Dawson, the bar association is not likely to relax in its vigilance. 

Then the question arises as suggested, Is this enough? Should we go back to the source of things? 
Should we select those who are to study law instead of trying to weed out the unfit after they have 
begun such study? And should we supervise their study, supervise the schools, supervise the early years 
of practice of young lawyers? Or is this too much surveillance? Do we want to become responsible for 
every child of the law? Wet nurse them through their preparatory years? Hold their hands while they 
take their first halting steps? Pick them up when they fall? Or do we still want to foster initiative, 
encourage intestinal fortitude and let them stand up with their own back-bone? The question is yours. 





This is an excellent place for repetition of my own pet hobby for the law student. Two years law 
school, one year in an accredited law office with regular tuition, one final year in law school, four years 
in all. Theory, experience, theory, finished product. 


oO 





“Things are changing,” said a prominent Wichita lawyer the other day. “I have recently been down 
to Washington. I went before the head lawyer in a certain department. Was it a private conference? 
Not at all. In the room with us were young lawyers just starting with the department. They were listen- 
ing in to see how the head lawyer handled the subject, preparing themselves to do the same kind of 
work.” Yes, things ARE changing. When you left law school three years ago, five years or ten years 
ago, did you have any idea, any intelligent idea, of what you would be doing today? Pause for three 
minutes’ reflection. What are you going to do about it? Probably you are accommodating yourself to the 
changed conditions. After all, one must live. Swim with the stream. Certainly, that’s easy. Let some 
one else do your thinking for you. This is an automobile age. Let everybody ride. Walking is slow. 
It’s a trifle difficult. It develops muscles. Sometimes it’s lonesome. One walking almost of necessity must 
think, And who wants to think? Turn on the jazz in your car, jazz to work, jazz at the office, jazz 
on your way home, jazz at the dinner table, jazz through the evening hours, set the radio on a popular 
a program for seven a.m. and jazz up to breakfast, and then jazz the new days on and on, ad 

tum. 
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When shall a Supreme Court reverse itself? When it discovers that its previous decision was wrong. 





o 


When will we have district attorneys for each judicial district instead of county attorneys? 

Will they be elected for at least four years, at an adequate salary and required to devote all their 
time to the state’s work? 

When will it become more important to administer justice than to make a record? 





_ 


A gentleman approached the judge and said he had a case coming up for trial and was afraid he 
wouldn’t get a square deal, in other words that he wouldn’t win. The judge told him not to worry. 
He would see that he received a fair trial. The jury returned a verdict for the gentleman. Was he justi- 
fied in believing that the judge influenced the jury? 





oO 


A lawyer told a client that he had a lot of influence with the Supreme Court and could surely win 
his case, for a good fee. The Supreme Court took the opposite view of the law. Was the lawyer able 
to collect his fee? 





oO 


A young lawyer came into court on a motion asking for a new trial. When the motion was called 
he announced withdrawal saying he could not conscientiously argue the motion, and was asking his 
client to secure other counsel if he wished the motion argued. Do you believe it or not? Come in and 
see the record. A few lawyers like that would be a fine leaven for the bar. 





o> 


_What reason have you for staying away from the bar meeting at Topeka? Wichita lawyers are 
anxious to see if Topeka can outdo Wichita’s stunt. 
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A board of county commissioners declines to pay for sending after criminals who have traveled » 
‘distant points. Reason, economy. Is this true economy? Leave out the law questions, please. 





oO 


A good citizenry of the best state in the Union pays the legislators existence wages for a brief time 
only. Legislators have to resort to stamp laws for extra-time sustenance. Is this a fair deal? Has th 
citizenry just cause for complaint if the legislators eat a few meals out, smile at some folks with infly. 
ence and who knows what else? This is not an opinion. We're asking you as lawyers. One other question 
might be asked. Remember Dean Green says, “A social order depends more upon its lawyers than upon 
any other single group of citizens.” With that in mind, what are you going to do about it, if anything? 





A private nuisance: A person who is a friend only when he wants a favor. 


oO 


A big lawyer, big physically, big mentally, made this observation the other day: “Within twenty 
years Wichita and other cities will have fifty per cent less lawyers in proportion to their populations” 
Was he a prophet, an optimist or a pessimist? 
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